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American Law Institute Holds 
Third Annual Meeting 


Review of Recent Supreme 
Court Decisions 
By EDGAR BRONSON TOLMAN 
The Preparation of a Case for 
Trial 
By MARTIN F. CONBOY 
Further Statutory Changes in 


Legal Status of Women 
By’ J. P. CHAMBERLAIN 


An Institute of Procedural Law 


By R. JUSTIN MILLER 


Opinions of the International 
Courts 
By MANLEY 0. HUDSON 
Coke and Bacon: A Character 
Study 
By CHARLES E. SHEPARD 
Revised List of Approved Law 
Schools 


; Per Year, $3; To Members, $1.50 No.5 
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Would You Drive 
A Car Like This?— 














Would you be satisfied with a two- Reports of huge awards appear in the 
newspapers. Damage suits have shown 


cylinder engine, your good right arm as 
a startling increase in both number and 


a self-starter, kerosene lamps, 2,000 mile 
size. Big verdicts have become so fre- 


tires, a bulb horn and other “last words” 
a $25,000, $35,000, or even 


quent that 


in automobile equipment of twenty years 
$50,000 judgment is “news” only to the 


ago? 
, , man who has to pay it. 

Of course you wouldn't, but 

Are you driving with an automobile What will happen to you if you have 
insurance policy whose public liability only a $5.000/$10,000 policy and a 
and property damage limits are twenty 000 damage judgment is brought against 
years out of date you? Your insurance company will pay 
the first $5,000 and court costs ; the other 


Do your policy limits hark back to the 
$20,000 must come out of your pocket. 


days when $5,000 was a huge award to 
be rendered to one person for automobile : : , 
Os : ' Why pay thousands to make up the 
injuries? When cars had neither the nae co AM - 
' difference between a $5,000 or $10,000 
ower nor speed to smash up more than ; e1e om 
F fate 7 policy limit and a $15,000 or $25,000 
$1,000 worth of property? ; : : 
aide, damage award; when just a few extra 


There has been a great change in the dollars applied to your insurance prem 


public attitude toward automobile acci- 


um will raise your limits high enough to 
dents. cover these high awards? 


THE TRAVELERS INSURANCE ( nity CoMPANY 
Hartford Connecticut 


a &@ E nA YY 2 Oe SB RS 
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ACCIDENT, LIFE, LIABILITY HEA STEAM BOILER, COMPENSATION, GROUP, BURGLARY, PLATE GLASS 
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Don’t take chances! 


Pick up any important legal doc- 
ument in your office, check it 
word by word with “Words ¢& 
Phrases’; you will be surprised to 
find that most of the phrases and 
words have been construed by 
the courts. 


Before preparing a will, deed, or other 
document, consult 


Words & Phrases 


Definitions taken from the opinions of the courts 
quoted in the language of the courts — have weight 
with other courts 





WEST PUBLISHING CO., St. Paul, Minn. 


You may send me on acceptance of this order, WORDS AND 
PHRASES, First and Second Series, 12 volumes, bound in buckram, for 
which I agree to pay $72.00; $12.00 cash with this order and $5.00 per 
month. Title of books to remain in West Publishing Company until paid 


for. 


Name 
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Unknown and Missing 
Heirs—Searched For 


An international organization serv- 
ing Lawyers and working along ethical 
lines in the search for heirs and lega- 
tees in matters intestate, testate or 
contested; also owners of dormant 
bank accounts, trust balances that have 
terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

Lawyers and others cooperating 
with us in behalf of heirs found re- 
ceive adequate compensation. Matters 
extending into foreign countries are 
handled with utmost expedition — by 
cable if urgent, through our special 
representatives in foreign lands. 

Booklet re our services and activities 
sent to Lawyers on request. Legal 
representatives listed for emergency 
service. 


W.C.COX & COMPANY 


Federal Reserve Bank Bldg., 
CHICAGO 








TRADE-MARK ATTORNEYS 


Every important factor in the development 
| of trade-mark law from the gild records of the 
| thirteenth century to the 1925 advance sheets 


of English and American courts is contained in 


| THE HISTORICAL FOUNDATIONS OF THE LAW 
| RELATING TO TRADE-MARKS 


By Frank I. ScHecuter, J. D 
of the New York bar 


240 pages, 4 plates, table of cases, statutes, 


bibliographies and index. Cloth. Price $6.00 


Just published and obtainable through bookshops 
or direct from the publishers. 


COLUMBIA UNIVERSITY PRESS 
2960 Broadway New York 














NEVADA CORPORATIONS 








request to the home office of 


| NEVADA AGENCY 


| New York: 
| Walter Jeffrey Carlin, 
| 2 Rector St., New York 


Cleveland: 


Bulkley, Hauxhurst, Jamison & 
Ss 


Sharp, 
Bulkley Bidg., Cleveland, Ohio 





CHENEY BUILDING 


alee 


The present Nevada Corporation Act, which became effective 
March 31, 1925, contains all the provisions generally desired by 
corporations in the organization and conduct of their business. 
desire to notify the bar of the country, generally, of its liberal 
provisions and to assist them in ascertaining its many advantages 


Complete information and data 


“From New York to Reno, 30 hours by air mail” 
LET US ACT AS YOUR RESIDENT AGENT 


NEVADA AGENCY AND TRUST COMPANY 


Organized 1903 


We 


or at the offices of its counsel. viz: 


furnished attorneys upon 
AND TRUST COMPANY 
San Francisco: Reno: 
Sawyer & Cluff, Hoyt, Norcross, Cheney & Hoyt, 


Mills Bldg., 
San Francisco, Cal. 


Cheney Building, Reno, Nevada 


— RENO, NEVADA 
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SALES! NEGOTIABLE INSTRUMENTS! 
CONDITIONAL SALES! BILLS OF LADING! 
WAREHOUSE RECEIPTS! PARTNERSHIP! 


Are you keeping abreast of the times on these 
subjects? 


These and more than twenty other important subjects 
are covered by uniform laws formulated by the Uniform 
Laws Commissioners, approved by the American Bar 
Association and adopted by State Legislatures. 


Your clients are constantly consulting you on matters 
relating to them. 


You need UNIFORM LAWS ANNOTATED be- 
cause it’s the only work that tells you what states have 
adopted these laws, tells you in what particulars they 
differ in their adoption, and brings together under each 
section of each law all the cases from all jurisdictions in 
which that section has been construed and applied. 


The time to buy it is NOW while the price of the 
eleven books is only $50.00 and while you can get it on 
payments of only $5.00 a month if it is not convenient to 
pay cash in full at 6% discount. 


It is a permanent set always up to date, each book 
being supplemented annually. 








EDWARD THOMPSON COMPANY 


NORTHPORT Publishers NEW YORK 
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Officers, American Bar Association, 
1924-25 
President 


Charles Evans Hughes ...... . Washington, D. C 
100 Broadway, New York 


a 


Secretary 
Ws Mn INS Sno anc usnzese 
1405 Citizens’ Nat’l Bank 


+a er* 3altimore, 


Bldg. 


Assistant Secretary 


1405 Citizens Nat’l Bank Bldg. 


Treasurer 


Frederick E. Wadhams..... Albany, N. Y 
78 Chapel St 
Executive Committee 
Chester I. Long (Ex. of.)............ Wichita, Kan 
is ee ee ME. ECD... 6 vcs oxen Dallas, Tex. 
Se oe OE ee ne: Okolona, Miss. 
Gurney E. Newlin. . .Los Angeles, Calif. 
Frederick A. Brown ...... oe ee Chicago, III. 
Charles S. Whitman.......... .New York, N. Y. 


ree Chicago, III 
.Des Moines, Ia 
eee Harrisburg, Pa 


Edgar Bronson Tolman (Ex 
Jesse A. Miller............ 
William M. Hargest. . 

oo ee rere 


A a | ne . Minneapolis, Minn. 
General Council 1924-25 
State and Residence Name 
Kansas- Wichita, acc vccdiweceae Chester I. Long 
Alabama-Birmingham................... Edward H. Cabaniss 
Alaska-Juneat.............00ecceeeeceees Ralph E. Robertson 
ee ays: T. G. Norris 
IONE BOOUNS v0 0 okcn cece svcctcaeagibauen Frank Pace 
California-Los Angeles................ Jefferson P. Chandler 
Canal Zone-Quarry Heights................ William C. Rigby 
conc cecsceenceaccescces Charles S. Lobingier 
CE Ee Wilbur F. Denious 
Connecticut-New Haven.....................George E. Beers 
Delaware-Wilmington.................:00eeees Josiah Marvel 
District of Columbia-Washington......J. Morrill Chamberlin 
Florida-Jacksonville............... oeeeeeee900tt M. Loftin 
ie RE SR ea aS T. A. Hammond 
Hawaii-Honolulu................... .A. G. M. Robertson 
Idaho-Coeur d’Alene............. 040 nee James F. Ailshie 
Iilinois-Springfield.............. -Logan Hay 


Indiana-Lafayette................. se eeseeeeDaniel W. Simms 


Towa-Oskaloosa...... 


James A. Devitt 


FGURROR PML BUIIVINR soc cccccccccccsccccces ‘Edmund F. Pg 
Louisiana-New Orleans...................+.0+.Wm Hart 
Maine-Bel fast. . ivecnd _ Arthur Seiten 
Maryland- Prince Frederick.................. * John P. Briscoe 
Massachusetts-Boston...............00.00. John E. Hannigan 
Michigan-Detroit................ -Oscar C. Hull 


. Bruce W. Sanborn 
.James S. Sexton 


Minnesota-St. Paul...................-. 
Mississippi-Hazlehurst......... 


ns S ccwheersceceveccenees Guy A. Thompson 
Montanta-Butte rey rere Meritt ee ee 
NS on ons da ccecececacelenwun R. A. Van Orsdel 
licks dniccceedcnces cin Geen Robert M. Price 
New Hampshire-Concord................0. James W. Remick 
New Jersey-Princeton................ce0e0e E. A. Armstrong 
New Mexico-Raton.................. ....-Edwin C, Crampton 
New York-New York City............. Frederick Evan Crane 
North Carolina-Greenville.................005: Harry Skinner 
North Dakota-Bismarck................Harrison A. Bronson 
Ohio-Cincinnati............... eee > Province M. Pogue 
Oklahoma-Oklahoma City..... : .Frank Wells 
ean ae a iad sos oes ese bake ..C. M. Thomas 


Pennsylvania-Philadelphia...... ...+..Robert P. Shick 


OFFICIAL DIRECTORY 1924-25 


Md. 


Baltimore, Md. 


.Cheyenne, Wyo. 


Philippine Islands-Manila............... H. Lawrence Noble 
PE SD De tcpecccnccsacces .Henry G. Molina 
Khode Island-Providence................-.++ Thomas Z. Lee 
South Carolina-Florence.....................-Henry E. Davis 
South Dakota-Sioux Falls.................John H. Voorhees 


ee ES EES en Robert F. Jackson 
EEE Po ae! Ne ee N. M. Crook 
ee oo. od. cheek eeh ones a Chas. R. Hollingsworth 
VEE. 6 So cn dsdectncopvedesens George B. Young 
ne so dn das cites Ve ntkewee ies Robert R. Prentis 
Washington-Spokane. .........cscceescseees Arthur W. Davis 
West Virginia-Parkersburg............... J. W. Vandervoort 
Wisconsin-Milwaukee.............2-seeee William A. Hayes 
Wyoming-Cheyenne...............++00+: Roderick N. Matson 
Conference of Bar Association Delegates 

Chairman, Julius Henry Cohen (’25)....... New York, N. Y 
Vice-Chairman, Josiah Marvel (’25)........ Wilmington, Del 
Secretary, Herbert Harley ('25)...........--+0-- Chicago, Ill 
Treasurer, Nathan William MacChesney ('25)...Chicago, II. 

Council—Henry Upson Sims (—), Birmingham, Ala.; Wade 
Millis (—), Detroit, Mich.; Wm. V. Rooker (’25), Indian- 
apolis, Ind.; Stiles W. Burr (’25), Minneapolis, Minn. ; 
Clarence N. Goodwin (’26), Chicago, Ill; Jefferson P. 


Chandler (’26), Los Angeles, Calif.; Elihu Root (’27), New 
York, N. Y.; Charles A. Boston (’27), New York, N. Y. 
Section of Legal Education and Admissions to the Bor 
CE, TENS BE, MIs ones cd cdcoccccuccens Chicago, Il. 
Vice-C rairman, Harlan F. Stone......... Washington, D. C. 
Secretury and Treasurer, John B. Sanborn....Madison, Wis. 
Council—Andrew. A. Bruce, Chicago, Ill.; Oscar Hallam, St. 
Paul, Minn.; Theodore Green, Providence, R. Ls Wa. 
Hayes, Milwaukee, Wis.; W. D. Lewis, Philadelphia, Pa.; 
J. A. Chambliss, Chattanooga, Tenn.; Wade Millis, Detroit, 


Mich.; Herbert S. Hadley, St. Louis, Mo. 

Judicial Section 
Chairman, Pierce Butler...........ceseee. Washington, D. C. 
Vice-Chairman, James I. Allread............. Columbus, Ohio 


Washington, D. C.; 
Frederick E. Crane, 
T. Scott 


Executive Committee—Pierce Butler, 
James I. Allread, Celumbus, Ohio; 
Albany, N. Y.; Arthur P. Rugg, Worcester, Mass. ; 
Offutt "Towson, Md. 

Section of Public sind Low 


Chairman, F. W. Putnam.. ..Minneapolis, Minn. 
Vice-Chairman, Wm. Chamberlain........ Cedar Rapids, Ia. 
Secretary, Edward A. Armstrong.............. Newark, N. J. 
Treasurer, J. H. Anderson...............- Chattanooga, Tenn. 

Council—Chester I. Long, Wichita, Kans.; J. B. Sanborn, 
Madison, Wis.; Carl D. Jackson, New York, N. Y.; J. A. C 


Kennedy, Omaha, Nebr.; Nathaniel T. Guernsey, New York, 


N. Y.; Henry L. McCune, Kansas City, Mo.; John F. Mac- 
Lane, Salt Lake City, Utah; Bradley W. Palmer, Boston, 
Mass. 


Section of Patent, vane and Trademark Law 
Chairman, Frederick F. Church. re -Rochester, N. Y 
Vice-Chairman, Thomas Ewing............! Jew York, N. ¥ 
Secretary, G. A. Prevost...........+-++++ Washington, D. Cc 
Treasurer, Harvey L. Lechner............ Philadelphia, Pa. 
Council—Above officers and Charles E. Brock, Cleveland, 
Ohio; Ellis Spear, Boston, Mass.; Edward S. Rogers, Chicago, 
Ill. ; Wallace R. Lane, Chicago, Ill.; Otto R. Barnett, Chicago, 
Ill. 
Comparative Law Bureau 
Chairman, William W. Smithers......... 
Vice-Chairman, Charles S. Lobingier... 
Secretary, Robert P. Shick............-- 
Assistant Sec., Axel Teisen...........- i i 
Treasurer, Errol White........-.++++++++ Philadelphia, Pa 
Council—Simeon E. Baldwin, New Haven, Conn.; Andrew 
A. Bruce, Chicago, Ill.; W. O. Hart, New Orleans, La; John 
S. Lehmann, St. Louis, Mo.; Phanor J. Eder, New York, 
N. Y.; Walter S. Penfield, Washington, D. C.; Roscoe Pound, 
Cambridge, Mass; John H. Wigmore, Chicago, Ill.; Joseph 
Wheless, New York, N. Y. 
Section of Criminal Low 
Chairman, Oscar Hallam.........+++++e-e+005 St. Paul, Minn 
Vice-Chairman, Edwin M. Abbott........... Philadelphia, Pa. 
Secretary and Treasurer, R. Justin Miller. .Minneapolis, Minn. 
Nat. Con. Com. on Uniform State Lows 


Philadelphia, Pa. 
.Shanghai, China 
.Philadelphia, Pa. 
.. Philadelphia, Pa 


President, Nathan Wm. MacChesney.......----- Chicago, Iil. 
Vice-President, Joos F. O’Connell.........++ Boston, Mass. 
Secretary, George G Bogert aacmeaie Cornell Univ., Ithaca, N. Y. 
Treasurer, William er occed New Orleans, La 
Ch’mn Exec. Com., Jesse A. Miller......... Des Moines, Ia 





























« 





a 


on 





Seb ast Gy 


Ins trae Pe Ca el lay screen 






















Noble 
folina 
Davis 
wrhees 
cksor 
Crook 
worth 
‘oung 


AMERICAN Bar ASSOCIATION JOURNAL 

















NEW YORK 








Confidence 


that you have all the 
pertinent law on 
your question comes 
with the use of 


The Annotated Reports System 


American Law Reports 
Lawyers’ Reports Annotated 
American Decisions and Reports 
U. S. Supreme Court Reports, L. ed. 
British Ruling Cases English Ruling Cases 
and 
Ruling Case Law 


“The Sets of Simplicity and Service” 


The Lawyers Co-operative Publishing Co. 


Rochester, N. Y. 
MANILA SHANGHAI 
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THE LITERARY DIGEST 
INTERNATIONAL BOOK REVIEW 


What the Gentlemen of the Press think 
t ( ,ENTLEMEN of the JURY 


the new book by 


FRANCIS L. WELLMAN 


THE NEW YORK LAW JOURNAL 
































































“A more interesting legal book could 
“Tt is not often that one can finda not be read. Every lawyer, juror | 
book that is at once so useful and so and judge, will be the better for read- ; 
lively, so valuable and so jolly. How- ing it. It ranks in the same inimita- 
ever, we are used to that from Mr. ble category as his two previous 
Wellman,” books, "The Art of Cross-Examina- ¥ 
tion’ and the ‘Day in Court.’ ” § 
THE OUTLOOK s i 
“ 2a 8 
We hope that Mr. Wellman will 4 
write still another book, and that he Gentlemen of the Jury q 
will draw further upon his own ex- J ‘i 
periences in his long and distin- by Fy 
guished career; and that he will relate FRANCIS L. WELLMAN bi 
more anecdotes of the American PRICE $ ! 
bench and bar, for in that field he is CE $4 : 
unsurpassed to-day.” cAt all bookstores 4 
THE MACMILLAN COMPANY 
New York Boston Chicago Atlanta Dallas San Francisco 
Why E | 
very Lawyer Needs oe 
y y | The Practicing Lawyer | 
This New Indexed Bible | ar 
| knows that professional contact with 3 
: o ste acti | 4 . } * 
He needs it because of its practical bar and bench, in and out of court, ¢ 
helpfulness in the practice of his profes- “ es 5 te 
sion. stimulates, makes for efficiency, B 
No other Bible is so well arranged for broader vision, keener professional f 


the practical needs of the busy lawyer as 
this New Indexed Bible, combining in one 
handy volume the features of a Bible 
Encyclopedia, Bible Dictionary and Index. 
These features make it a handy volume 
for ready reference. An apt quotation—a 
point of law—the biblical bearing on any 
subject—all are quickly located 


What Prominent Lawyers Say 


*“‘A Revelation in its thoroughness” says Paul D. Dexter, 
Attorney, of Stockton, Calif., and he adds: “It is a book 
which every practicing attorney should have and «a 
companion for the other books in his law library, a. 
taining as it the basis of the modern law in an 
orderly and well arranged volume."’ 


Likes it Best of All 
M. W. Pratt, Attorney, Fairfield, Als., 
“I have geveral Bibles but find yours 


“Best Issue | Have Ever Seen” 
Judge W. L. Brown, London, Ky., “I 
have used the New Indexed Bible, as 
judge of the court and attorney-at- 
law as well as in private life. 


more helpful and the one I like A 
the best issue of the Bible I have 


best. It is very helpful to a lawyer 





interest. 


The 
American Bar Association 
Journal 


broadens the extent of these profes- 
sional contacts. It brings the practic- 
ing lawyer in touch with the bench 
and bar of the whole country. 


Editorials, Departments 
and Articles 


are produced by men on the legal fir- 


SMS 


coe ROTC mde 


Prophets bare been codified.” "over seen ing line as practicing lawyers, judges, 4 
ogenty te Gi ter Ge Lane” A Time Saver teachers of law. They thus reflect | ; 


J. CG. B. Brown, Judge Circuit Court, 


says Dyke Ballinger, Attorney, adding: 
“I find that any perpuuter subject 


Jefferson Co., Ala. 


, “I value the New 
Indexed Bible above everything I have 


intimate contact with the problems 


ay be ly See over seen. It is © time saver.” | which confront practicing lawyers 
Special Lawyer's Edition—Only $7.50 | everywhere. 
Bound in Law Buckram in harmony with other books in your law library; Address ° 


nearly 1,500 pages; over 600 pages of special helps. The completeness of this 
Bible and the simplicity of its arrangement will surprise and delight you 
You'll find it a wonderful help in your practice. 

Send only $7.50 for a copy today Your money back if you are not more 
than pleased 


Buxton-Westerman Co. 


21 West Elm St. Dept. 55 Chicago, ill. 








American Bar Association Journal 
38 S. Dearborn Street CHICAGO, ILL. 
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group of lines on OY ime 
By Popular Verdict — 


THERE IS NO BETTER WAY! 



































SPECIAL ANNOUNCEMENT 


TO 
MEMBERS ATTENDING CONVENTION 


AT 


DETROIT, MICH., SEPTEMBER 2nd-3rd-4th, 1925 


“FINEST CRUISE IN THE WORLD” 


The Great Lakes Transit Corporation S. S. Octorara 


via the Santa Fe 
Buffal 15 AM Seoten r Ist, affording a 


leaves »pUliad ; ; s ot }/' il € 

daylight cruise on Lake Erie, arriving Cleveland that iforn 
evening and Detroit after breakfast September 2nd. 

Returning from Detroit S. S. Juniata September 5th, alorade 
1P Meals and | luded in f 


M verth included in fare. 
New mere and i 
For member Western territory the S. S. Tionesta Rock es and your 
leaves Duluth August 3th, arrives Detroit Septem- National Parks- 


this summer 












ber 2nd, and leaves Detroit September 5th, arrives 
Duluth September 8th, stopping at Houghton, Sault 
Ste Ma Mackinac Island, en route. Ali Railroad Our first- hand in- 
| ro Agents can arrange to sell through formation will save 
tickets and make reservations or address 













J. F. Condon Lees TY Ne 
General Passenger Agent Mr. W. J. Black, Pass. Traf. Mgr., itd Fe System Lines} 
Great Lakes Transit Corporation Railway Exchange, Chicago 
223 Erie St. Please mail me the following Santa Fe Booklets: 






Buffalo. N “Caiifornia Picture Book,” “Grand Canyon Outings,” “California 
nem, &. ¥. Limited.” Also details as to cost of trip ; 
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$100,000,000 


Over $100,000,000 has been paid in 
claims by the Maryland Casualty 
Company since its organization in 
1898. 

These figures give an impressive 
idea of the scope of the Company’s 
operations during its 27 years of ex- 
istence. They are an effective com- 


Accident—Health—Liability — Automobile — Elevator —Coal Mine —W ork- 


ment on the Company’s ability and 
willingness to pay claims. 

The total resources of the Company 
are over $33,000,000. 


This record of satisfaction to pol- 


icyholders and the strong financial 
position of the Company give abundant 
assurance of future service. 


men’s Compensation—Electrical Machinery—S prinkler Leakage—W ater Dam- 


age—Plate Glass—Botler—Engine—Fly-W heel—Burglary—Check Alteration 


and Forgery—Surety Bonds—Fidelity Bonds. 


Maryland Casualty Company 


BALTIMORE 


We publish the Maryland Casualty Company Lawyers List. 
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IMPORTANT! 





Delaware Corporation Laws Amended 


Preferred Stock Without Par Value 
May Now Be Issued 


Voting 


— 


[rusts recognized and their creation authorized. . . 
organization of Finance and Acceptance Corporations. 


. Liberalized provisions for 
The Corporation Trust 


Company has published the complete text of these highly important amendments and 


wi 


I] gl idl 


THE CORPORATION TRUST COMBANY, 


y send a copy to any attorney. 


37 Wall Street, New York 


A filiated with 


The Corporation Trust Company Spstem 
15 Exchange Place, Jersey City 


Chicago, 112 W. Adams Street 
Pittsburgh, 
Cleveland, 


Oliver Bidg 
Guardian Bldg 
Kansas Olty, Scarritt B) 
sraene, Me., 281 St. Jot 


‘ed. Res. Ban 


k Bidg 


Detroit, Dime Sav. Bank Bldg 
Minneapolis, Security Bidg. 
Philadelphia, Land Title Bidg. 
+" Boston, 53 State Strect 





(Corp 4 
Albany Agency, 25 Washington Ave. 
Buffalo Agency, Ellicott Square Bidg. 


WILMINGTON, DELAWARE 


(Corporation Trust Co. of America) 


Co.) 


Write or call any office or use the coupon. 


ee ee Tce — 
. I 
The Corporation Trust Company , 
| 37 Wall Street, New York, N. Y. | 
| Please send me, without cost or obligation a | 
| copy of the amendments recently adopted to the | 
| General Corporation Laws Delaware. | 
| | 
re eh ee | 
| ! 
Fee Re le ee : 

l 
| 

! 
j CITY & STATE........-.2seccceeseerereeeeneeeeenes | 
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ANNOUNCEMENT 


To the Members of the Bar of the United States: 


We want you to get acquainted with the name “Baldwin” 
in connection with law books and law publishing. It stands 
for something different and better than the old order. 


The name “Baldwin” is now identified with the Statutes, 
State Reports, Codes of Practice, Digests or Practice Books of 


NEW YORK, OHIO 
KENTUCKY and TENNESSEE 


Announcements will shortly be made in other states. 


We are in the market for manuscripts on legal subjects. 
Perhaps you have one, or have been thinking of writing one. We 
invite correspondence on the subject. Very liberal arrange- 
ments can be made. Address any of the following offices. 


The Baldwin Law Book Company 
20 Vesey Street, New York, N. Y. 


The Baldwin Law Publishing Co. The Baldwin Law Book Company 


1501 Euclid Ave., Cleveland, Ohio 125 South Fifth St., Louisville, Ky. 


WILLIAM EDWARD BALDWIN 
President 





The Banks Law Publishing Company 
New York City 


Oldest Law Book House in America 
Established in 1804 


WILLIAM EDWARD BALDWIN 
Vice Pres.-Gen. Mer. 


Publishers Official Edition United States Supreme Court Reports Volumes | to 256. 
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Executive Committee Meets at New York 


HE Executive Committee of the American Bar As- 
sociation 1 meeting held in New York City on 
April 27, infort discussed the question of a suit- 
ible time ing our transatlantic legal brethren 


to return the visit made by the Association last year. A 


special committee was appointed to consider the mat- 
ter and it is assumed that this committee will naturally 


communicate with the lawyers on the other side with 
a view of determining when it would be convenient for 
them to come. TI 


the Association, t 


e program for the annual meeting of 
be held this year at Detroit, Michi- 
gan, on September 2, 


it the arrangements were proceeding 


3 and 4, was also discussed. Re- 
ports showed 
s a result of the active cooperation 
\ particularly interesting fea- 


very satisfact 
of the local committee 
ture of this meeting of the Executive Committee was a 
Heber Smith, of Boston, 


\ssociation’s Committee on Legal Aid 


report made y Reginald 
hairman of th 
to the Poor s report showed that the committee had 
list the organized support of lawyers all 


Chairman fosiah Marvel, of the 


been able to et 
er the count! 
Committee nerican Citizenship, reported satis- 


factory progress in the organization of this work in 


the various states. Other Committees and Sections 
presented written reports which were received and 
filed. A resolution was passed approving an amend- 


ment, at the next annual meeting, of Par. 3 Sec. 10 
f the By-Laws, so as to provide that a recom- 
mendation section or the Conference of Uni- 
form State Laws may be considered and acted upon 
by the Association at the next meeting or at a meet- 
ing held contemporaneously with that of the section 
without being distributed in advance 
ovided. Some additional appropria- 
tions were le and other routine matters trans- 
icted All members of the Executive Committee 


were present 


or conterence, 


as otherwisé 
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The Association of the Bar of the City of New 
York entertained the members of the Executive Com- 
mittee at a dinner on the evening of Monday, April 27. 
In addition to being a graceful courtesy extended to the 
Committee, this event was a sort of home-coming cele- 
bration for President Hughes, who has returned to the 
practice in New York after distinguished service as 
Secretary of State. Mr. Hughes made the principal 
address of the evening. He began with expressing his 
delight at being once again with his brethren of the bar 
as an active practitioner. ‘We have only two classes 
in this country, the servants and the masters, or the 
office-holders and the people,” he observed ; “and I am 
glad to escape from the only downtrodden and op- 
pressed class that I know of in this country—and every 
one who has held office will bear me out in that state- 
ment—into the company of masters, the captains of 
their souls, the masters of their fate, and become one 
of the great American people.” 

He congratulated the Association of the Bar of the 
City of New York on the plenitude of its activities, and 
particularly on what it was doing to maintain the 
standards of the profession and render enlarged service 
to the community. It was becoming increasingly neces- 
sary to emphasize organization in the profession, not 
merely for the purpose of providing libraries, consulta- 
tion rooms, and a great deal of social intercourse, but 
also to enable it to discharge its highest obligations. 
The individual lawyer could not speak for the bar 
as in times past. And the especial concern of these or- 
ganizations of the bar was to buttress the administra- 
tion of justice. “We may differ here and there as to 
precise methods,” he added, “but on certain leading as- 
pects we can come to an accord quite easily. We wish, 
for example, to maintain our profession as a learned 
profession composed of men of training, of special 
knowledge suited to their professional work, and of 
character so that they are trustworthy and can be de- 
pended upon by clients and by the courts. We are so- 
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licitous to maintain high standards for admission to 
the bar; we are desirous of improving our processes of 
scrutiny of the character of applicants. We have the 
honor of the profession in our keeping. I am glad to 
observe how much time in our bar associations is being 
devoted to that end, and with what measure of success 
these efforts are attended. Then, we desire to get 
learned, trustworthy judges, and we intend to see to it 
that the soiled hand of politics does not touch the judge 
of the bench.” 

Mr. Hughes pointed out th 
quate supply of judges in order to provide facilities for 
speeding up the processes of litigation and so relieving 
the congestion of the courts. Three more federal judges 
were needed in New York City alone. He next de- 
clared that the bar did not wish the proper functions 
of the judges curtailed and alluded to a disposition in 
Congress of late to attempt to pass measures by which 
the federal judge would be curbed in his instructions to 
the jury. It was perfectly idle to talk of improvement 
of legal processes and at the same time attempt to cut 
away the power of the directing genius, the man of 
trained knowledge and experience, who was there to 
see that the machinery of justice worked smoothly. 
There was no danger that the judicial power in this 
country would ever be -autocratically exercised, but 
there was danger in so curbing it that it would not be 
effective for the purposes for which it is created. There 
was public opinion enough to deal with the conduct of 
any judge who abused his authority. But not only was 
a sufficient number of able and efficient judges needed ; 
improvement in procedure was imperative. Here the 
responsibility must not be laid entirely at the doors of 
the profession. In proof of this statement, he cited the 


necessity of an ade- 






























long and ineffectual effort to have Congress pass the bill 
to enable the Supreme Court of the United States to 
formulate rules to govern the practice of the federal 
courts on the common law side. Mr. Hughes concluded 
with an ee presentation of his conception of the 
function of the lawyer in the democracy and with a 
graceful acknowledgment, on behalf of himself and 
his fellow officers of the American Bar Association, of 
the cordial welcome that had been extended by the As- 
sociation of the Bar of the City of New York 

Hon. Chester I. Long, Chairman of the 
Council, made a brief and humorous address, 
followed by Mr. Bronson Winthrop of the New York 
Bar, who suggested that the Executive Committee con- 
sider the claims of New York in connection with the 
annual meeting in the near future, and declared that a 
cordial welcome awaited the Association in that city 
Hon. Nathan L. Miller presided at the dinner 


New Mexico Authorizes Unified Bar 

EW MEXICO has joined Idaho, North Dakota 

and Alabama in the passage of legislation provid- 
ing for a unified state bar with full et pow- 
ers. The bill was introduced in the House by Mr. M 
T. Noble at the request of the state bar association. It 
was approved by the Governor of New Mexico on 
March 17. It provides for the usual board of commis- 
sioners, one to be chosen from each judicial district, ae 
gives this board “power to determine and prescribe by 
rules the qualifications and 81 1 Pai for admis- 
sion to the practice of law, including the amount of fee 
to be charged applicants for admission, and to adopt and 
enforce rules governing duties and conduct of all per- 
sons admitted to practice, and to inve stigate and pass 


General 
and was 








Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Only Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 


Corporations. 
Cloth bound 


240 pages Price $2.00 Postpaid 











CORPORATION SERVICE COMPANY 


Equitable Building Wilmington, Delaware Tel. Wilmington 132 








upon all complaints concerning the professional con- 

rices Very, Very Low 
We must have shelf room occupied by this surplus 
stock; prices have been made to clear these sets out 
Take advantage of the offering. Books are all in 
sound condition 
New Jersey Equity, 4 vols. to Atlantic $ 65.00 
New York Court of Is to Northeaste . $ 60.00 
New York Common Law, 98) vols. in 39 Books 22.50 
American State Reports vols. 1 to % and Diges 75.00 
American Bankruptcy Reports, complete 52 : Digest 130.00 
Michigan Reports to vol. 152, 156 vols 100.00 
Central Law Journal, complete, 97 vols 165.00 
Federal Reporter, vols. 1 to 152 130.00 
First Decemnial Digest, 25 vols. 1897 to 1907 90.00 
American Digest, K. N. Series, 1907 to 1916, 2 . 11.00 
Nebraska Reports, vols. 1 to 71.. 60.00 
Iowa Reports to vol. 10, 174 vols. st 165.00 
North Dakota Reports, vols. 1 to 34.... 50.00 
American & English Encyclopedia of Law, ed Ils. 25.00 
Se Ge GUM... dcanndennsenee secede 50.00 
American & s ee ey y= of Law, Ist s. 12.50 
Encyclopedia of Pleading & Practice, 23 vols 20.00 
American Negligence Reports, vols. 1 to 18 10.00 
American & English Annotated Cases & Digest, ls 65.00 
Messages of the Presidents, 12 vols. . 5.00 
Kansas Reports to Northwestern, 29 vols 40.00 
Standard Cyclopedia of Procedure, 26 vols 50.00 
Encyclopedia of Evidence, 14 vols 5.00 
Negligence & Compensation Cases, 21 vols. a Digest 75.00 
Rose’s Notes on U. S. R Ist ed. 17 vols 15.00 
Federal Reporter Digest to vol. 200, 9 vols 9.00 
Northeastern Reporter, vols 1 to 34 30.00 
Southern Reporter, vols. 12 to 19. 5.00 
Negligence and Compensation vols t 9.00 
Federal Statutes Annotated, Ist ed. 12 vol 10.00 

We suggest prompt order 
as to any items yot 
GEORGE I. JONES, Law Bookseller 
202 South Clark Street, Chicago 
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duct of any member of the bar.” The Supreme Court 
ispension or disbarment review the 


tion of the board “a a ts o motion i ire int > Y 
101 Ae ie i wn m 10n inquire 1 Oo SUMMER BARGAINS 


may in any cast 


he merits 


estified to something that is not true, should that 
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Primary Lesson for Jurors IN 


RORS in t second judicial district of New 
York are apparently not to be compelled to A W BOOKS 





gin their task without some essential preliminary 
mation as to how they should perform it. We 
ive received py of a “Primer” addressed to 
ich Juror h sets forth briefly, clearly and RULING CASE LAW, 
urately s e things that every juror should Buckram. Fine Condition 
now. In case he knows them already, the little , 


iphlet will rve to re fresh his memory. It be- U.S. SUPREME COURT REPORTS, 


ns with the statement in black type, “Before you 





me to court 1 are to read and, if necessary, Containing Last Edition 

reait tiie gener. ah naw meely dine 

é ead this pr that you may pr perly dis of Rose’s Notes 

harge your duty as a juror It then proceeds to fe 

k and ans n language which any fairly in- Buckram, Fine Condition 
lligent laymaz un understand a number of per- 


nent questions, such as: Upon what does the jury AMERICAN STATE REPORTS, 





ise its decisions on the facts? May the jury : > . +s 
lraw inference f fact? How should the personal || Sheep, Good Condition 
nterest of witnesses affect the jury in weighing 

vidence? Is 1 jury to weigh evidence by count- 

g the numbe witnesses? How is the jury to | 

eiermine the quality of testimony? What wil THE HARRISON COMPANY 


c 
nable a juror to determine w vhat testimony is || LAW BOOK PUBLISHERS 
lible? When it appears that a witness has ATLANTA, GEORGIA 


rec 





we rejected in its entirety? — — 




















AROUSED BY FACTS, LEGISLATURES TAKE STEPS 





gis s acted that the Constitution of the United States be taught in the schools Those make 
( stant ts of un-American teaching in some universities, in some girls’ colleges, in many high schoola, in magazines and 
ed 18i0 that sound Constitutional instruction must be begun at the bottom so that the youth of 
t ' ysolutely invulnerable to such insidious error. 

N ‘ permitted this country to reach the age of 18 without being fully qualified to protect himself against the 
ar to defend with int gence and spirit his great inheritance. Each boy and girl should be able to stand squarely 

{ le and to say as I 1und Burke did while defending in Parliament the course of the American Colonies: 

“T put foot in the tracks of our forefathers, where I can neither wander 
s m sary to teach plain Constitution, undiluted—and particularly unadulerated. It must not be weakened 
, or any other ’ology. Those bran substitutes for the bread and meat of the Consti 
ed ou nd the net proceeds were over 4,800,000 votes of men and women last November for the destruction 
1 George Washington and his fellow- patriots 

I ‘ letected t rift. They order not only that the Constitution be taught in school, but also that the teacher 
xamination in that subject. Thus we shall have a generation of Constitutional scholars, with chest and 


reade t lawyer is a book of straight Constitution from the first word of the Preamble to the 
\ ndn t At no point is the Constitution departed from for an instant. 


extbook Commission of Kansas under new law ordering that Constitution be taught 


Says Ex-Senator Beveridge: } ; ; 
olume, which, be it said, is the best brief compendium as 


isions up to the present time 





Ino. Garland Pollard, College of William and Mary ‘ 
I nsider it the best * hook for school uses I have ever seen. ... You have 
yuuntry a great service in issuing this book.” 


It is the duty of the American lawyer and he should make it his business to look into the teaching in his home schools and see 
that mo wrongs are Come | to ——_s in Ly guise of Constitutional instruction. 


six best sellers of non fiction. 


THE CONSTITUTION OF THE UNITED STATES 


Its Sources and Its Application 


By Thomas James Norton 


8th Printing 298 Pages 
At All Booksellers or from 


LITTLE, BROWN & CO. Publishers 


Cleth 2 


Boston 
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GRAY’S 
CONNECTICUT 
DIGEST 


Of all the reported cases decided by the Supreme Court of 
Errors and the Superior Court of the State of Connecticut as 
well as of the United States Courts in the District of Connecti- 
cut from Kirby to Vol. 99 Connecticut inclusive, with complete 
cross references to the Lawyers’ Reports Annotated and Ameri- 


can Law Reports. 
By Joseph A. Gray, of the Bar of Connecticut 


In this work the author has collected his own original and complet« 
digest of one hundred and seven volumes—from Kirby down to and 
including volume 99 Conn.—and contains no selections from the various 
fragmentary digests and index-digests previously published for this 
State. The syllabi, as the development of legal principles has been rapid 
of late years, in the later volumes have been totally disregarded and the 
points in the opinions exhaustively digested and indexed with the hope 
that the bar will be benefited thereby 





reported case (including footnotes) has been included in this 


Every 
“nuggets ot 


publication and no pains have been spared to glean all the 
gold” and obiter dicta from the many thousands of important and useful 
determinations of the court. Whenever practicable, authorities cited by 
is further assistance to the bench and bar 





the court, have been included : 


of cases the author has 


\s an important addition to the digest 
consisting 


included complete cross references to the L. R. A. and A. L. R., 
of over fifteen thousand references, thus carrying every case in the 
Connecticut reports, there incorporated, into the great body of American 
and English law and leading to a valuable system of briefs 


IN FIVE LARGE VOLUMES, PRICE $75.00 


Volumes One and Two now ready for delivery. Each volume to be 
charged at $15.00 when delivered 
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AMERICAN LAW INSTITUTE HOLDS ITS THIRD 


ANNUAL MEETING 


ndaance 


Notable Atte 
Phirty-f 


of Distinguished Practitioners, Judges and Law Teachers Representing 
ve States—Members Consider for First Time in Open Session Tentative 


Drafts of Parts of the Restatement of Contracts, Torts and Conflict of Laws 
Laura Spellman Rockefeller Memorial Makes Generous Gift to 


Institute — Judge Cardozo’s 


Address—Director 


Lewis Re 


ports Progress to Date—An Inspiring Meeting 


\merican Law 


HE third ial meeting of thi 
Institute it Washington, D. C., on May 1 
] )? ‘ 1 | 


and 2, \ ible as marking the entry of the 


eral me of the organization into more 
ive coope n the actual work of restate- 
ent. For the st time since the Institute was 
ganized, te t lrafts parts of the restate- 
ent of certait nches of the law were submitted 
the open meeting and were there discussed and 
msidered. These tentative drafts, comprising in 
ll some 191 sections on the subjects of contract, 
rts and conflict laws, had all been carefully stud- 


ed and redacted by the Reporters and their advisers, 
nd amended in some particulars 


en conside1 


ita meeting of the Council, and last of all sent out 
printed form to all the members of the Institute 
ell in advanc the Washington meeting, so that 
they would ha full opportunity to study them 
vith a view to offering constructive criticism. In 
me of the larger cities there were even prelim- 
iary conferences of the local Institute members to 
tudy and criticize the drafts prior to the Washing- 
n meeting 
The discu showed that the “re-state- 
ents,” in fact been very generally read, and 
it by many, the examination had been minute and 
itical. Typographical errors which had escaped 
e prool re were pointed out from the floor, 
it there rked and refreshing absence of 
at hypercrit iult-finding which so frequently 
anifests such occasions. Valuable sug- 
gestions , sufficiently discussed to clarify 
e point, and epted, taken under consideration 
rejected, witl statement of the reasons for re- 
ection. | course be understood that al- 
ough the f aft of the restatements will be 
cepted, m¢ ed or rejected by the vote of the 
nstitute, the drafts submitted, though frequently 
vised by the Reporters, their advisers and the 
uncil, were considered tentative drafts, put 
rward for discussion and not for final action. No 
te was there taken on any subject. 
Wit interest displayed, no criticism 


is made as to the correctness of any of the legal 


opositions i1 ed. All the debate had reference 
mere fort expressio! Chere was, indeed, 
irnest del section one the restatement of 
the law of cor ts, which de fined a contract as “a 


breach of which the 
the performance of which the 


romise or set omuses tor 


iw gives a ret 


iW... recognizes as a duty The distinguished 
.wyer and law writer, Mr. Morawetz, insisted that 
e contract rea consisted in the agreement which 

1 been reached in the minds of the parties, and 
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had been expressed by them in some appropriate 
manifestation of their intent. The argument which 
Mr. Morawetz advanced is to be found in the April 
number of the Journal in his article “The Elements 
of a Contract.” Mr. Williston, on the other hand, 
contended that the “subjective” definition of the 
word contract, resting as it did on the mental opera- 
tions of the parties, shouid be discarded for an 
“objective” definition, dealing, not with what was 
going on in the minds of the parties, but with what 
they actually did, and that what they actually did 
when they entered into a contract was to make one 
or more “promises” expressed by words or by con- 
duct, and that such “promises” were the “factual 
elements” of the contract, the only things that you 
could see or hear or otherwise lay hold of in a phys 
ical or material sense. 

This expression of the conflict which exists be- 
tween those who favor the subjective method of 
dealing with legal concepts and legal definitions 
and those who seek to consider only, or at least 
chiefly, the facts which constitute or create the 
thing sought to be defined, has necessarily been 
inadequately dealt with: in this account and will 
doubtless manifest itself in the discussion of other 
subjects and the definition of other terms. 

A feature of particular interest at the meeting 
was the announcement in the report of Director 
William Draper Lewis that the Laura Spellman 
Rockefeller Memorial had appropriated $20,000 an- 
nually for three years to the Institute “toward the 
preparation of a code of laws and court rules relat- 
ing to procedure, payment to begin when the Insti- 
tute notifies the Director of the Memorial that it is 
ready to begin.” It was stated that the Council of 
the Institute had conveyed appropriate acknowl- 
edgments to the generous donors and had further 
appointed a special committee to consider and re- 
port as soon as practicable on the plan and scope of 
the work to be undertaken in this field. 

To explain the events leading to this generous 
action on the part of the Memorial, Director Lewis 
quoted from the statement made on the subject by 
the Executive Committee to the Council of the In- 
stitute. That statement recited, among other 
things, that the Executive Committee had received 
requests that the Institute undertake the work of 
drafting a Model Code of Criminal Procedure trom 
the Executive Committee of the American Bar As 
sociation, from the Association of American Law 
Schools and from the American Institute of Criminal 


Law and Criminology. Of the interest of the 
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American Bar Association in the matter the Execu- 
tive Committce’s statement says: 

“The history of the interest of the American 
Bar Association in the preparation of a Code of 
Criminal Procedure begins with the appointment in 
1921, of the special Committee on Law Enforce- 
ment. This Committee made two reports, one in 
1922, and one in 1923, on (1) The condition of law 
enforcement in this country; (2) The reason for 
any such failure of law enforcement as exists; (3) 
Such remedies as may seem valuable. 

“The definite recommendation looking toward 
constructive action to remedy the procedural de- 
fects pointed out by the Committee, is found in 
their report for 1923. In this report they recom- 
mend ‘that a permanent committee of this Associa- 
tion, after the manner of the previous commission 
on uniform laws, be appointed to formulate a stand- 
ard code of criminal procedure for the states of the 
Union.’ (Report of American Bar Association, Vol. 
XLVIII, page 435.) The Association adopted the 
report and referred it to their Executive Committee 
(ibidem, page 73). 

“The Executive Committee of the American 
Bar Association did not take any action on the 
‘permanent commission’ recommended in the re- 
port, but they adopted a resolution requesting the 
National Conference of Commissioners on Uniform 
State Laws to prepare a Model Code of Criminal 
Procedure. 

“Efforts were made by the Executive Commit- 
tee of the Conference to obtain the necessary funds. 
These efforts, however, were not successful. At a 
meeting of the American Bar Association, held in 
Philadelphia, last summer, Mr. George E. Alter 
read a paper in which he emphasized the necessity 
and practicability of the preparation of a Code of 
Criminal Procedure. Mr. George W. Wickersham 
introduced a resolution providing for a Committee 
to secure the necessary funds and prosecute the 
work. Mr. Wickersham’s resolution was referred to 
the Executive Committee. That Committee adopted 
a resolution directing the President to appoint a 
Committee of three to secure the necessary funds 
for the preparation of a Model Code of Criminal 
Procedure.” We may add that finding practical 
difficulties in the accomplishment of this result, and 
that the project could be more easily financed by 
the Institute, and organized by its staff, the Com- 
mittee requested the Institute to undertake it. 

The report to the Council of the special com- 
mittee appointed on May 19, 1923, by the Executive 
Committee, to prepare and present a draft of a sur- 
vey and statement on the defects in Criminal Jus- 
tice had also been sent out in printed form to the 
members in advance of the meeting. Chairman Her- 
bert S. Hadley therefore found it necessary to make 
only a brief statement in open meeting as to the 
report, with which the members were assumed to 
be generally familiar. The report is signed by Her- 
bert S. Hadley, Chairman, William E. Mikell and 
John G. Milburn and is a carefully prepared docu- 
ment of fifty-five pages. It is divided into six parts 
dealing respectively with (1) The amount of crime 
in this and other countries and the inefficiency in 
the administration of criminal justice in the U. S.; 
(2) Defects in Criminal Justice due to causes other 
than defects in law or precedure; (3) Criminal pro- 
cedure in the U. S.; (4) Defects in the law of crim- 





inal procedure in the U. S.; (5) Uncertainties and 
inconsistencies in the substantive criminal law in 
the U. S.; (6) Recommendations. 

The first part considers the criminal statistics 
available and points out their unsatisfactory nature, 
but concludes that they unquestionably justify cer- 
tain conclusions as to the administration of criminal 
justice. The second speaks of the part which public 
opinion, the police organizations and the penal sys 
tem play in the problem, and points out that these 
are matters which a restatement of criminal law and 
procedure would hardly affect, and as to which law- 
yers do not carry a primary responsibility. Space is 
lacking to print the whole report in the JouRNAL, 
but we trust to present parts 3, 4 and 5 in this and 
the subsequent issue. The specific suggestions of 
the Committee are two; First, that the American 
Law Institute undertake a restatement of the sub- 
stantive law of crimes, and, secondly, “that a code 
of criminal procedure is practicable and desirable, 
but we do not recommend that its preparation be 
undertaken by the Institute under present condi- 
tions.” 

The third annual meeting was called to order 
Friday morning, May I, in the auditorium of Conti- 
nental Memorial Hall. A glance at the number and 
character of those who had come together from all 
parts of the country was sufficient to make one real- 
ize it was a notable event. The registration showed 
332 judges, practitioners and teachers of law in at- 
tendance, representing thirty-five states. The mem- 
bership present was about equally divided among 
these three classes, and these men were among the 
foremost representatives of the profession in Amer- 
ica—men who were undertaking at no small per- 
sonal sacrifice a great labor in behalf of the profes- 
sion and the public. After the usual preliminaries, 
Hon. Benjamin N. Cardozo, of New York, vice- 
president of the Institute, delivered an address. 

Next came the report of Director William 
Draper Lewis. This report had been sent in ad- 
vance to the members, so that Mr. Lewis had only 
to give a brief statement of the principal points. 
The report told of the meetings of the Council and 
the Executive Committee of the Council, since the 
last annual meeting. By far the most interesting 
and important meeting of the Council had been held 
in New York on Dec. 5, 6 and 7, at which the drafts 
submitted by the Reporters on Contracts, Conflict 
of Laws and Torts had been taken up, considered, 
amended, and made ready for presentation at the 


third annual meeting. This Council meeting had 
demonstrated the wisdom of “submitting the work 
of the expert, for explanation, discussion and 
amendment, to those who though they may have 
no special knowledge of the subject, bring to its 
consideration the trained intelligence of the edu- 
cated lawyer.” 

Under the head of “Special Reports,” the Di- 
rector stated that he had completed the Report on 
the Law of Business Associations, which he had 
been requested to make, and that it would be dis- 
tributed in the Report of the Proceedings of the 
Institute before the end of May. The object of the 
Report primarily was to ascertain the practicability 
of a restatement of the law on this subject, and par- 
ticularly how far it was both practical and useful to 
make a restatement of the law pertaining to cor- 
porations for profit. The conclusion reached was 
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statement will be before the Council at their meet- 
ing next fall, and from now on you may expect to 
be asked to consider new sections at each Annual 
Meeting. 

“Indeed, in the not distant future, the problem 
will not be how to keep the work going, but how 
the Council are to examine adequately the drafts 
forwarded by the editorial staff before submitting 
them to the members and the Meetings of the Insti 
tute, and how annual meetings should be arranged 
to handle adequately the drafts submitted by the 
Council.” 

The Director stressed the importance of secur- 
ing the cooperation not only of the members of the 
Institute in the work of improving the drafts of the 
restatement but also the active interest and co- 
operation of Bar Associations and members of the 
Bar generally. He suggested that two things were 
needed to help secure this: (1) That each State Bar 
Association and the more important local associa- 
tions have a standing committee to report on the 
progress of the work on the Restatement of the 
law, the executive offices of the Institute furnishing 
to such committee any information and material de- 
sired; (2) That arrangements be made to furnish 
the members of such Committees with the tentative 
drafts of the Restatement as they appear, and that 
through these Committees the Institute obtain lists 
of those members of their respective associations 
sufficiently interested to read it with a view of mak 
ing suggestions for its improvement. 

“The Character of the Supporting Treatises” 
was the title of another part of the Director’s re 
port. These treatises, in accordance with the plans 
originally adopted, had been submitted in support 
of the parts of the restatements presented to the 
Institute. Their purpose was to point out the cer- 
tainties and uncertainties of the existing case law 
and define and explain the statements made in the 
restatements. As to the form and character of the 
treatise, “it has always been assumed that it will 
represent the individual work of the Reporter as 
distinguished from the Restatement which repre 
sents the work of the Reporter and his advisers as 
a group. The form and style of the treatises there- 
fore will be necessarily more varied than the form 
and style of the Restatements.” The drafts of the 
supporting treatises submitted by Mr. Williston, 
Reporter on Contracts, by Mr. Beale, Reporter on 
Conflict of Laws, and by Mr. Bohlen, Reporter on 
Torts, represented three types of treatise, each bear- 
ing the mark of the history of its making. It would 
probably be some time before it could be determined 
what was the best form of treatise to be finally pub- 
lished. 

A large part of the remainder of the Director’s 
Report dealt with questions of classification and 
terminology and pointed out the dual method by 
which the workers were attempting to utilize the 
results of present experience as well as past conclu- 
sions on these subjects in building up a suitable 
classification and terminology of the law. 

The report of the Committee on Membership, 
the presentation of the report of the Committee on 
a Survey and Statement of the Defects in Criminal 
Justice by Chairman Herbert S. Hadley, and a con- 
sideration and discussion of Restatement No. 1 on 
Contracts made up the principal business for the 
rest of the first day. On Saturday the morning and 
afternoon sessions were principally occupied with 
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a consideration and discussion of Restatements No 
1 on Conflict of Laws and Torts. The reception at 
the White House on Friday afternoon by President 
and Mrs. Coolidge, and the dinner at the Mayflower 
Hotel on Saturday evening, at which Justice Harlan 
F. Stone of the United States Supreme Court pre- 
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sided, were greatly enjoyed. At th 


addresses were 
General John G James 


Sargent, Hon. 


son, United States District Judge for the 
District of Illinois, and Hon. Marvin B. Ri 


Justice of the Supreme Court of Wiscot 


JUDGE CARDOZO’S ADDRESS 


(At Third 


ENTLEMEN OF THE AMERICAN LAW INSTITUT! 

I share your regret that the President of the Insti 
and that in his 
Upon 


been the sole rep 


tute is unable to be with today, 
falls to 
his mission across 
resentative of the United States 
summoned by the Council of the League of Nations 
with a view to the simplification and improvement 
of International Law. It will be the duty of his 
Committee to “prepare a provisional list of the sub 
jects of International Law, the regulation of which 
by international agreement would seem to be most 
desirable and attainable at the present moment.” 
The hope is that there will emerge from the report 
a project for the restatement of the law that gov 
erns between states akin, at least in substance, to 
our own project for the restatement of the law that 
governs within You may therefore find 
solace in the thought that the absence of our Presi 
dent upon such a mission is itself a happy augury. 
A gospel of effort takes the plac e ofa gospel that 
has vacillated between inaction and despair. We 
will not sit by and refuse to do anything because 
the voice of pessimism may remind us with labored 
demonstration that try as hard as we may, we shall 
be unable to do everything. The changing mood 
reveals a changing outlook upon law, and the proc 
esses and methods that develop and perfect it 
Throw yourself back, they used to tell us, upon th 
broad currents of history, and let the tide of the 
centuries sweep you to your goal. This was com 
forting doctrine, and doctrine that the inertia na 
tive to most of us made it pleasurable to follow 
if only tide and current could be trusted to do their 
share. The wisdom of the precept was not doubted 
till we found ourselves sinking when the program 
required us to be floating, and doubt deepened into 
certainty upon the discovery that instead of moving 
to a haven, we were sprawling on the rocks. In one 
of these moments of mfiture, this Institute 
was formed. 


absence it cupy his place. 
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The year that has gone by since our last meet 


ing has brought steady and substantial progress 
achieved by unremitting labor. I shall make n 


attempt to put before you in this address the de 
tails of our activities or to cover their entire range 
You will find a fuller narrative in the report of our 
Director, to whose tact and wisdom and self-sacri 
ficing industry, the members of the Institute owe a 
debt, not easily computed, for whatever of bright 
promise attends their enterprise today. My con 
cern at the moment is with the larger aspect of the 


problem. Again, as at our last meeting, a tribute is 


and overborne. ) 
we attempt to reproduce in thought the 


judgments, 
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agony. You choose after long debate the principle 
or the rule that you are ready to espouse, and you 
think you understand it. There lic efore you still 
the task of expressing it in words \t once new 
vistas of uncertainty are opened to your gaze It 
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ied the dang lo not Say that the authors of 
the restatement ive triumphed over these ob- 
tacles altogether, that they have found it possible 
to handle universals as freely and securely as their 
nch have been dealing with par- 
vers superhuman could compass 


rethren on the 
ticulars. Only 


that achievement. Indeed, I have ventured to be- 
eve that if the general scheme or spirit of their 
1k was to be criticised at all, at least in some 
the preliminar lrafts, it was in a certain search 
nd seeking n d again for definiteness and as- 
irance and f ity in fields where definiteness 
nd assurance ~ finality must be left to the 
gency of ti! ven that criticism is little ap 
icable to the tatements now before you. It 
ints, how a danger that we must be vigi- 
ant to avert u will acquit me, I hope, of a 
erely selfish re to exalt the prestige or the 
wer of my guild if I say that in determining the 
ndencies and rections of legal development in 
he future, something will have to be left, even 
hen the restatement is completed, to those tenta- 
ve gropings, those cautious experiments, those 
rovisional hypotheses, that are part of the judicial 
ocess. No g1 of men can be expected to be in- 
ariably at one in the location of the line of divi- 
n between the one method and the other, between 
pressi¢ 1 dogma. None the less, if we 
take it by and | rge, the outcome of the reactions 
an admit mpromise and a memorable 


y of the rules and principles to 
body of our case 


ichievement 


be extracte: he enormous 


law are there the opinions, not as precepts ex- 
licitly avowe ut as assumptions, presupposi- 
tions, things ther than perceived. We may 
say the same thing of most of our legal treatises, 
r, in them judicial opinions, the discursive 


nethod of ex tion does not lend itself readily to 
precision and pleteness. Now, almost for the 
le so large, a multi- 


first time. at t on any scale 
gathered from 


tude of thes and principles, 


eir setting ientifically arranged, have been 
tated tersel urately, fully, with a definiteness 
f form appt ng the pronouncements of a stat- 
te. We are to see whether our law has found 
medium of expression that will solve or help to 
Ive the age problem of uniting flexibility to 
ertainty, that | give us the virtues of a code 


vithout the g pretension to literal inerrancy, 
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en unthought ind unseen 
Today we before you the first fruits of the 
irvest Mu more has been done than these 
fferings might ead you to believe. Drafts of 
any other sections have been written and rewrit- 
ten. We bring to you those sections only that 
ave reached me measure of finality. The sub- 
ect of Conflict of Laws is represented by forty- 
two sections ering the law of domicile. If we 
were to put before you all the sections that have 
been covered by preliminary drafts, we could show 
ou 156 sect restatement and commentary 
ering jurisdiction in its general principles, and 


then, in greater detail, executive jurisdiction, legis- 
ative jurisdiction, and finally judicial jurisdiction, 


vhich has proved the most troublesome of all. To 
his there should be added 79 sections dealing with 


the jurisdiction of a state to tax, which we have de- 
termined to discard as not.falling within the scope 
of this restatement, though we hope to utilize it 


hereafter when the time arrives for the restate- 
ment of the law governing taxation. The _ sub- 
ject of the law of Contracts is represented 


by 72 sections, dealing with fundamental definitions, 
the general principles governing the formation of 
contracts, and more particularly those governing 
the formation of the contracts classified as informal. 
Progress has been made, however, in the prepara 
tion of more than 100 other sections, dealing with 
such subjects as the formation of formal con 
tracts, joint contractual rights and obligations, con- 
tractual rights of persons not parties to the con 
tract, the assignment of rights and the delegation 
of duties. The subject of the law of Torts is repre- 
sented by 77 sections dealing with some of the 
fundamental rights of personality. Progress has 
been made in the preparation of many more sec- 
tions dealing in part with other rights of person- 
ality and in part with rights of property. The sub- 
ject of Agency having been taken up later than the 
other subjects, is not before you at all, but the 
Reporter and his advisers are already well ad- 
vanced in the preparation of 119 sections which 
deal with fundamental problems. Besides all this, 
we have a report by Dr. Lewis, covering the classi- 
fication of Business Associations and indicating his 
own views as to the clearest and most fruitful 
treatment of the topic. If your appetites are not 
satished by what is set before you now, we can 
promise you in 1926 a banquet so abundant that 
none of you will be permitted to go unsated from 
the feast. The dainties and tidbits of the law will 
be served in such profusion as to make the tables 
groan, to say nothing of the members. Sufficient, 
however, for the day are its labors and perplexities. 

I warn you at the outset that they are neither 
few nor trivial. The subject the most innocent on 
the surface may turn out when it is probed to be 
charged with hidden fire. We begin with the Con- 
flict of Laws, and surprise awaits us at the thresh- 
old. Domicile suggests the home, with the peace, 
the freedom from contention, that is thought to 
reign about the fireside. If you had been present 
at our conferences, you would feel with me that 
strife, though it be excluded from the sanctuary, is 
hovering close at hand. I know my own home, and 
am prepared, even after following the restatement, 
to maintain its identity against the competition of 
localities less favored. I am not so ready as once 
[I might have been, to make unqualified assertions 
about the moorings of my friends. Perhaps you 
will think, since it is all a matter of definition, that 
the difference is not so very important after all, and 
that we are making a lot of fuss and pother about 
niceties of nomenclature. This is where I have an 
unfair advantage of you, for I have seen the later 
instalments, and I know the dénouement of the 
story. I find as the plot thickens, that the defini- 
tion with which we start, far from being a matter 
of merely curious or speculative interest, makes all 
the difference in the world in determining the rule 
with which we end. Make no mistake. This nar- 
row distinction between domicile and residence may 
start you in life as an heir or a pauper, and later, 
when you have grown up, may marry or divorce 
you. We must keep a close watch on its preten- 
sions, and the time to watch is now. There is a 
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for it is not for 
have ventured 
indeed, 


lesson to be drawn from all this, 


the mere humor of the thing that ] 
to bring it to your notice. The lesson is, 
twofold, and the our restatement progresses, 


more 
the more we shall 


ll be conscious of its significance, 


and that in both its phases. There is a lesson for 
legal science and a lesson for legal philosophy. The 
lesson for legal science is that the structure de- 


pends on the foundations; that the fundamental 
conceptions of the law breed others in their image, 
and that the progeny will be misshapen or dis 
torted, unless the parent sound 
and pure and clear, as only accurate analysis can 
make us certain that they are. But there is still 
another lesson, and this a lesson for legal philosophy 
or rather perhaps a warning. If fundamental con- 
ceptions are capable of this propagating power at 
what point shall they be checked? Shall we follow 
their implications down the line as long as we can 
trace them to the limit of their logic? When, if at all, 
shall they yield to other and competing forces, the 
forces, let us say, of utility or convenience or usage 
or justice or mere luxuriant diversity? I shall not 
develop this inquiry by pointing out its practical 
application. I shall do no more than whet your ap 
petite for the later numbers of the serial by promis 
ing you that such inquiries will be found to be very 
pertinent when you come to deal with some of the 
problems of judicial jurisdiction. I have felt so 
keenly about some of them that at one or two con 
ferences I have had the temerity to break a lance 
in debate with Prof. Beale, knowing that it could 
be only honor and no disgrace to be unhorsed by 
such a foeman. Perhaps ws beginning to see 
that our differences will turn out in the end to be 
largely a war of words, and that by a few verbal 
emendations, logic and justice and convenience, 
which seemed to be far apart, may be brought to- 
gether and reconciled and made to live in amity. | 
suspect that this is only typical of what has often 
happened before in other branches of the law, and 
that many a bizarre and harsh conclusion, supposed 
to be the legitimate offspring of a conception or a 
formula, will be shown forth as bastard when the 
formula or conception is recast in truer mold. So 
it is that the methods by which law develops, sup- 
ply checks on one another, justice and utility put- 
ting us on the scent, so to speak, to discover and 
unearth what is spurious in | But the inter 
esting thing, after all, is not the settlement of this 
little controversy or that, the adoption of one rule 
or another in some narrow and restricted field. The 
interesting thing is to find that the fabric which 
comes off the loom of the like the fabric of 
life itself, is all of a piece; that you can 
hardly mar or mend it at one point without marring 
or mending at others; and that seams and scars per- 
rlori too, long after the 


conceptions are 


ity 


ire 


cr e 
org ic. 


law, 


single 


sist, and splendors and glories 
moving shuttle has left them far behind. 

I turn to the law of torts, and I find stuff for 
comment there. The instalment before vou deals 


with some of the rights of personality. If we were 
following the traditional arrangement, we should 
say that the subjects treated are battery, assault, 
and false imprisonment. Not the least of the mer- 
its of Prof. Bohlen’s work is his departure from 
the traditional arrangement with its the 
forms of actions. and his idoption of another de 
pendent upon the nature of the interest i 


invaded or 
the right infringed. The old arrangement did much, 


r 
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basis in 








and stunt the law of torts in its 


development, its development in 
, I 


I think, to choke 


natural and free 


harmony with changing human need The ten 
dency was for rights and duties to relate themselves 
to procedural restrictions instead of narrowing and 
broadening in correspondence with the human in- 
terests that are worthy of protecti [ think the 
value of the new approach will be increasingly 
manifest when the later instalments of the work 
shall introduce us to problems even re complex 
For the moment, however, I am concerned with 
the present instalment and no others. Here again, 
as in the Conflict of Laws, I gain a vivid sense of 
the vast accumulation of acquired | modifying 
characteristics that a legal conception, in its origin 
apparently the most simple, absorbs | gathers t 
itself in its march through the centuries with an ex- 
panding legal system. When I heard that the sub- 


jects to be covered at the beginning were battery, 


assault and false imprisonment, I thought there 
would be easy travel. I ask you to take my word 
for it, we have met with hard ro: and worse 
passes are ahead. A blow in the face seems a fairly 
palpable fact, but all sorts of mental reservations 
and concomitants have to be known and estimated 
before you can determine whether it to be reck- 
oned as a actionable wrong. The psychical is ever 
crowding upon the precincts of the physical. Was 
the blow an unprovoked affront? Was it in defense 


of life or property? Was it struck with leave and 
license ? Can leave and license justify, or is there 


nt? Even 
exten- 
Se things 


some public policy that overrides cons¢ 
our bodily persons may receive a 
sion, so to speak, by identification with tl 
that are closely attached to them, whether by physi- 
by the invisible ligaments of thought 


nctitious 





cal bonds or 


and spirit If these and like problems arise when 
we deal with acts and injuries that must have agi 
tated the cavemen, we gain sot notion of the 
troubles to come later when forgetting primitive 
man, we shall have to deal with wrongs that have 
their origin in a complex order of society,—oppres 
sive combinations, malicious interference with an 


other’s opportunities for betterment, the 
and one devices of hatred, greed and envy 


I am not sure how to formulate the lesson that 
these difficulties teach, the warning that they give 
Perhaps their precept is the same as the benison 
that has come to us from ancient days: “Be bold 


Be ever bold Be not too bold.” It 


impulse if the framers of a restatement are tempted 
to declare the law not only as the past has shaped 
it in judgments already rendered, but as the future 
ought to shape it in cases yet to come Chose of 
us whose lives have been spent on the bench or at 
the bar have learned caution and reticence, perhaps 
even in excess. We know the value of the veiled 
phrase, the blurred edge, the uncertain line. Well, 
[ am strong for them even now, at least in thei! 
proper places, or rather, I ought to say, for reserva 
tions and limitations which will preserve whatever 
of value there may be in impressionistic forms and 
phrases. Undoubtedly, much may be done in the 


supporting the restatements, 


to mark the te 


reatises 
more discursive methods, ndencies 
and directions that will determine ¢ hereafter 
[I am speaking of the magisterial pronouncements 
of the restatements let us 
ive definiteness and fixity of outline where the re is 





themselves in tnese 


l it exists or 


definiteness and fixity in the law as 
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vhere argument preponderates that a choice is 


irly safe. Let us not hesitate, however, in other 
tuations to say in all frankness that the problem 
yet unsol) id while indicating competing 
ynsiderations either way, to leave the answer to 
e years. 

‘I have no time to remind you of the interesting 
oblems in the law of contracts that are latent in 
e preliminat hapters already in your hands. 
he choice bet n the ol jective ind the subjective 
nception of ntract with all that this implies 
ill have been 1 le where these sections go forth 
ith the tmpris - of the Institute. There is, how- 
er, one other problem that I am anxious to bring 

your attention before the instalments and the 


ing them are made the subjects 


eatises accom] 


i ‘> 
discussion So far as the restatements them- 
lves are cot d, we have worked out during 
» two years of our existence a form and a method 
1 a technigq hich, at least in their fundamen- 
features, t likely to be changed. It is 
herwise, hov r, with the treatises. These have 
en put together with some haste, at least com- 
ratively speaking, in order to give some under- 
nding of the thorities and considerations sup- 
rting our « isions. You will find, however, 
t only that they differ among themselves, but 
t still othe ms are possible, and it is for the 
yuncil and tl embers to indicate their prefer- 
ce, if prefere: there be. Shall the treatise be 
ncyclopedic scope, collating all the pertinent 
uthorities, a complete exposition of the law in the 
present stage ts development? Shall it follow 
method more selective, choosing typical cases, not 
eagerly, inde ind yet not with indiscriminate 
rofusion,—so many as will illustrate and justify 
he principles and rules of the restatement, or ex- 
bit the « authorities,—a balanced and 
rderly commentary, the distilled essence and elixir 
f study and reflection? Or finally discarding these 


forms, shall the treatise take the shape of notes 
upon doubtful or contentious passages, leaving 
others, neither uncertain nor disputed, to be veri- 
fied by other means? I have my own notion as to 
the method that is preferable, though it is easier to 
express a preference than to draft the treatise that 
will give to an idea the reality of performance. Per- 
haps in the end we shall settle down to one method 
as the true one. Perhaps we shall find, on the 
other hand, that there must be a diversity of meth- 
ods, as the nature of the subject emphasizes the 
need of expansion or compression. I am hopeful 
that your deliberations will yield suggestion and 
enlightenment that will clarify the choice. 

My final word must be one of hope and grateful 
recognition. We may not accomplish all that we 
have planned. It is yet too soon to say. At least, 
there has been a brave beginning. 

Swift in his Tale of a Tub made the father give 
to each of three sons a legacy of a new coat. “You 
are to understand,” said the father, “that these coats 
have two virtues contained in them: one is that with 
good wearing they will last you fresh and sound 
as long as you live; the other is that they will grow 
into the same proportion as your bodies, lengthen- 
ing and widening of themselves, so as to be always 
fit.” The common law, it seems, is one of these 
coats, or so at least we have treated it. The body 
that it was meant to shield has grown; and we 
have been brought up in the faith that the coat 
would grow, too. So, indeed, it seems to have dane, 
for its stuff is as elastic as any that is made. Even 
now with all the wear and tear, it is still a good 
coat, far too good to be thrown away, though the 
stretching and the shrinking have not been uni- 
form throughout, so that the sleeves are perhaps a 
little too short, and the tails, which are useless and 
old-fashioned anyhow, a trifle too long. Let us 
make it over as reverently as our fathers made it 
for us, and hand it down to our descendants. 


DEFECTS IN CRIMINAL JUSTICE 


Extracts from Report of Committee to Third Annual Meeting of American Law Institute) 





Criminal Procedure in the 
United States 


HILE there are a number of variations of 
crimina cedure in the different states, the 
ifort is remarkable. It 


Part III. 


uniforn existing therein 
also remarkable how little change has occurred 
our methe f enforcing the criminal law in the 
st one hund years 
To rei to check formation which 
ay be gained from law books, the committee sent 
the Chief Ji e of the highest Court of Appeal, 
the Attorney-General, the President of the State 
sar Association, the members of the Council of The 
American Bar sociation, and the prosecuting at- 
rneys of tl ling cities of each state, a ques- 
nnaire « ing information as to the principal 
rovisions of in rtance in the procedure incident 
indictment and prosecution 


From the answers made it appears that the 


erand jury still exists as an agency of indictment in 








every state in the Union and in the Federal courts, 
this jury varying in size from 5 to 7 in the State of 
Iowa to 23 in 10 states, Georgia, Illinois, Maine, 
Maryland, Massachusetts, Michigan, New Hamp- 
shire, North Carolina, Pennsylvania and Rhode 
Island. 

In 23 states, however, the public prosecutor is 
given the right, either with or without a preliminary 
hearing before an examining magistrate, to file in- 
formation against one charged with felony. Under 
these conditions, the grand jury tends to become a 
somewhat formal organization of substantial value 
only in the conduct of special investigations. 

In 34 states, by statute or constitutional amend- 
ment, a simpler form of indictment, free from many 
of the common law requirements, has been provided 
for, but several states have been prevented by their 
constitutions from adopting such a form of indict- 
ment. 

In 36 states, there are no qualifications as to 
education or ownership of property required of the 
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grand or trial jurors and in only 12 states are there 
requirements such as would be calculated to secure 
the representatives of the best intelligence and re- 
sponsibility of the different communities in the jury 
box. 

In only two states, New Jersey and Ohio, can 
the defendant’s failure to testify be commented 
upon by the prosecutor or judge and in only 34 
states can depositions or the testimony of a witness 
given at a former trial, who is now dead or unob 
tainable, be offered against the defendant. 

In the states of Indiana and Illinois, the jury is 
the judge of both the law and the evidence although 
the court is given the right to advise the jury in 
writing as to the law. 

In all states there obtains the presumption of 
innocence on behalf of the defendant and the neces- 
sity of his conviction beyond a reasonable doubt. In 
all states the defendant is allowed an appeal after 
an adverse verdict, but in only 15 states is the state 
permitted to secure a review by the appellate court 
of an adverse ruling on law during a trial. 

But this summary of the criminal procedure ex 
isting in this country does not give a clear under 
standing of the respective rights of the state and of 
the defendant in the trial of a criminal case. Such 
an understanding is better obtained by the follow 
ing statement of the respective rights of the state 
and the defendant in the trial of a criminal case: 

(1) Preliminary Hearing. In most states a de- 
fendant has the right to insist on a preliminary 
hearing before an examining magistrate. At this 
hearing the prosecution must give prima facie evi- 
dence that the defendant is guilty of a crime, but 
the state has no right to insist that the defendant 
offer any evidence of his defense in order that the 
state may be ready to combat it at the trial or ac 
cept it as disposing of the case without further pro 
ceedings. 

(2) Challenges—Grand Jury. In many states the 
defendant has the right to challenge persons sum 
moned on the grand jury, and in a few states the 
prosecutor has no such right 

(3) Speedy Trial. One charged with 
crime has, under both our state and Federal consti 
tutions, a right to a public and speedy trial, and is 
generally entitled to a discharge or to be admitted 
to bail, if not tried within a prescribed time after 
indictment. The prosecution, on the other hand, has 
no redress if the court grants the defendant delay 

(4) Knowledge of the Charge. In all states the 
defendant must be advised as to the charge against 
him by indictment or information which can be ex- 
amined before the trial. Cumbersome and prolix in 
dictments are required in many cases, increasing 
the opportunities of error by the prosecution. The 
law is replete with rules invalidating indictments 
for technical errors having no relation to the merits 
of the case, but the prosecution has no right to 
know the nature of the defense until the time of 
trial. 

(5) Amending Indictment, The defendant, even 
if he discloses his defense at the beginning of the 
trial, can change it during the trial if he thinks it 
advisable to do so, but in most states the prosecu- 
tion cannot amend an indictment in matters of sub- 
stance, and in some states cannot amend it even in 
matters of form 

(6) Notice as t The defendant has 
the right to be informed before the beginning of the 


who is 


Witnesses 
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trial as to the witnesses whom the prosecution will 
use against him, but in most states the prosecution 
has no right to be informed as to witnesses 
whom the defendant will use in his own beh: 
(7) Change of Venue. The defendant 
right to a change of venue from the county if the 
judge or people thereof are prejudiced against him, 
but in only a few states has the prosecution a right 
to a change of venue, even though the pe 
prejudiced in the defendant’s favor 
(8) Prejudice of Trial Judg 
generally has the right to make an affidavit of preju 
dice against the trial judge and if he can show prej 
udice thus secure a trial judge more to his liking 
In most states the prosecution has no such right 
(9) Employment of Counsel. If the defendant is 
financially able to employ counsel he can have as 
many as he desires, while in some states the prose 
cuting attorney alone must conduct the prosecution 
and special counsel cannot appear 
(10) Choice of Jury. The defendant generally is 
more peremptory 





The defendant 


allowed challenges than is the 


prosecution, and in some states the prosecution is 
not allowed any peremptory challenges 

(11) Depositions. The defendant generally has 
the right to take depositions of witnesses within or 
without the state for use at the trial, but the prose 


1 1 


cution has such right in less than half the 

(12) Cross-Examination. In many states, if the 
defendant does testify, he cannot be cross-examined 
on any matter that he does not testify to in his di 
rect examination, while other witnesses are subject 
to cross-examination on the entire case 

(13) Defendant's Failure to Testify. The defend- 
ant cannot be compelled to testify and his failure to 
do so cannot, except in two states, be commented 
upon either by the judge or the prosecutor. The 
prosecution’s failure to call the prosecutor is a sub 
ject of comment by the defendant 

(14) The Presumption of Innocence. The defend- 
ant is presumed to be innocent and there 


the prosecution the burden of proving the defendant 


States 


rests on 


guilty beyond a reasonable doubt. Even if he ad- 
mits the acts charged and by an affirmative defense 
seeks to disprove the criminal intent and can 


thereby raise a reasonable doubt as to his guilt he 
is entitled in many states to an acquittal 

(15) Insanity—Burden of Proof. The defendant 
is presumed to be sane, but if he offers evidence of 
insanity he is, in many states, not required to estab 
lish it beyond a reasonable doubt, but only by a 
preponderance of the evidence, and in ’ stal 
if he can raise a reasonable doubt as to his sanity, 
he is entitled to an acquittal. 


some states, 





(16) Finality of Verdict. The defend ma} 
have a new trial if he has been co: ted through 
bribery or other improper influence. But it is the 


general rule that an acquittal is final, even though 
such an improper influence has procured it 

(17) Second Jeopardy. If the prosecution fails 
through some mistake, such as a variation 
indictment and proof, or the absence of a witness 
the defendant is held to have been in jeopardy, and 
cannot be tried again on that charg: 

(18) Right of Appeal. The defendant can appeal 
from any erroneous decision in the trial 
The prosecution, on the other hand, is greatly re 
stricted in its right of appeal. In most states it can 
not appeal from a decision of the trial court on the 
admission of evidence, the instructions 


between 


of the case 
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the like; in states where an appeal is allowed af- 

ra verdict ttal, an appeal by the prosecu- 

loes not t the defendant in the case ap- 
led, bu ettles the law for the future. 

(19) Rea for Reversal. While in many states 

constitut iws provide that no judgment 

1 crim! e reversed except by reason 
in error { to the rights of the defendant, 
et i! . pellate courts proceed upon the 
eory that a1 tion by the trial court which they 
ink wrong is sumed to be prejudicial to the de- 
lant and re res reversal and new trial. 

20) App Increase of Punishment. On ap 
( r wv r, the judgment of conviction 

be reve ause the court thinks that there 
1s some ¢ nmitted by the trial court in rul- 
g on the adi n of evidence or in instructions 

the jury some purely technical question of 
cedure ntence is severer than the pen- 
ty provid vy the defendant can secure a 
new trial with the possibility of acquittal on the 
econd tri e prosecution cannot, as in Eng- 
| efendant’s punishment be in- 
ised even t oh the court affirms the conviction 

1 thir shrient ufhcient 
21 {ppeal. In most of the states the 
secution | the court costs of the appeal if the 
efendant 1 n affidavit that he is unable to do 

But tl he prosecution are very seldom 
llected lefendant, even if he is able to 
vy and t nt finally es against him. 

(22) And finally, when the defendant 
s been « | his conviction has been sus- 

tained on apy] he has the right to ask the gov- 

or t ning board, for a pardon or pa- 

le ré sentence ar! such clemency is 
ften gra ut notice to the state. 

It mus ( erred from the foregoing 
nalysis of t hts of the state and the defendant 
at all prov which give to the accused an ad- 
antag “ove rosecution are defects. All that 
s intended show that with so many advan- 
ges he doe t need the adventitious aid of the 


ned in the next part of this Re- 


Part IV. Defects in the Law of Criminal 
Procedure in the United States 


Part III there is, in certain funda- 

niformity criminal procedure 
the states the Union. The preliminary hearing 
magistrate; the existence of 
agency for prosecution, and 
: bail in all but a few crimes; 
accusation of the 
witnesses to be used 


ie af 


vritten 


nt: a change of venue on a show 
loyment or assignment of 
ry and for cause; 
appeal by the de- 
ns for these are found in the con- 
ctically all the states. With 
, however, uniform- 
ates the preliminary exam- 
the ised must be made by the magis- 
f fF he be available, in 

irisdiction of the 
examination. In 


unsel ; cl s, both perempt 


, ‘ 
le jeopardy ; 





some states the examining magistrate may imprison 
material witnesses in all cases in default of bail to 
secure their attendance at the trial of the accused ; 
in other states he can do so only in cases of felony. 

In nearly half the states all accusations of 
crime, except minor misdemeanors, must be made 
by the grand jury, while in others accusation by 
the public prosecutor alone is substituted for indict- 
ment by the grand jury in the case of all but a few 
offenses. 

In a number of states the old common law 
forms of indictment, with much of the archaic and 
redundant verbiage of two hundred years ago, are 
still required, though these forms have been aban- 
doned in England and Canada, and, in whole or in 
part, in a majority of the states. 

The right of one charged with crime to be in- 
formed of the “nature and cause of the accusation 
against him” is, of course, fundamental in any en- 
lightened system of jurisprudence. The necessity 
for the meticulous particularity of such information 
in the indictment however, and the testing of the 
sufficiency of such information by the highly tech- 
nical rules of the common law as they exist in most 
of our states is another matter. Such rules some- 
times even defeat the right they are supposed to 
guard by making an indictment so artificial and 
complex that it cannot be understood by the ac- 
cused unless he happens to be a person learned in 
the law. These indictments and rules have en- 
meshed the law in a confusion of refinements and 
technicalities which serve no purpose but to defeat 
the ends of justice and to make the law a reproach 
to men of good will. 

For example, these rules require that the in 
dictment shall state the time at which the offense 
was committed, and an indictment that fails to do 
so will be quashed; yet the true time need not be 
stated, and a defendant informed by the indictment 
that he is charged with having committed robbery 
on the first day of January, in the year of our Lord 
one thousand nine hundred and twenty-four, may 
be legally convicted though the proof at his trial 
shows that the robbery was committed on the fif 
teenth of March, nineteen hundred and twenty. 

The defendant must be informed of the nature 
and cause of the accusation against him; therefore 
property alleged to have been stolen by him must 
be “properly described.” It is not sufficient to de 
scribe the property as “cattle,” because there are 
different kinds of cattle, but it is sufficient to de 
scribe it as a horse, though there are many different 
kinds of horses. If it be stated to be a “horse,” it 
need not describe the horse as bay or black; but if 
it be described as bay and the proof shows it to have 
been black, even though the proof of the larceny is 
complete, the defendant cannot be convicted on that 
indictment; as he cannot be if the indictment 
charges the larceny of a horse and the proof shows 
the animal stolen by him was a gelding. So it is 
held in some states that the middle name or initial 
of the defendant need not be stated in the indict- 
ment, but if it is stated and stated incorrectly the 
defendant cannot be convicted on the indictment. 

Misspelled words, misplaced or omitted initials, 
the use of even well-known abbreviations, are suffi- 
cient still in not a few states to invalidate an indict- 
ment; and all by the invocation of a common law 
rule that the accused should be apprised of the ac 
cusation against him, when at the common law the 
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indictment was in Latin, a tongue understood by 
few, and those few exempt from trial in the court 
in which the indictment was preferred, on the 
ground that as they could read they must be clergy- 
men and therefore subject only to the jurisdiction 
of the ecclesiastical court. 

Not only is this portion of the law replete with 
useless technicalities, but technicalities not even 
consistent with each other. Indictments are quashed 
because the defendant was named in the indictment 
as John F. Smith when in fact his true name was 
John T. Smith. This on the ground that it should 
be certain that the person arraigned is the person 
indicted by the grand jury, and for purposes of 
pleading second jeopardy. But there may be a score 
of persons by the name of John F. Smith in the 
county, yet the John F. Smith, arraigned has no 
right to any description differentiating him from the 
other nineteen of the same name, though the rea 
sons for such right are as cogent in the one case as 
the other. So in the matter of the description of the 
person from whom property is alleged to have been 
stolen and in the description of the property itself. 

On occasions, however, the most stringent of 
these rules are ignored and the accused convicted 
in the face of the fact that he was not informed of 
the nature and cause of the accusation against him 
so as to prepare his defense or plead his acquittal 
or conviction in another trial. Thus, if the name of 
the person from whom property was stolen is un- 
known it is sufficient to describe him as unknown, 
and if the property has been destroyed it may be 
described in the most general terms with the addi- 
tional phrase “a further description of which is un 
known to the grand jurors.” 

In some states an indictment by the grand jury 
may not be amended by the court even in matters 
of form, while in other states an indictment may be 
so amended not only in matters of form but even 
in matters of substance. Where the latter is allowed 
the decisions are conflicting as to what are matters 
of form and what matters of substance. Where 
amendments are not allowed, the old technical rules 
of pleading as to duplicity and repugnancy still in 
some states render an indictment void even though 
the defendant has gone to trial on it and a verdict 
of guilty has been found against him. 

In the matter of the challenge of jurors, there 
is no uniformity. The number of peremptory chal 
lenges on the trial for an identical crime differs in 
the different states. In some states no peremptory 
challenges are allowed in cases of misdemeanor; in 
others they are; in some the state is not allowed 
such challenges in any case whether misdemeanor 
or felony. 

In addition to the technicalities above consid 
ered, most of which serve to make more difficult the 
conviction of the guilty, and which are not neces- 
sary to the protection of the innocent, other legal 
doctrines affecting the trial of persons accused of 
crime play their part in hindering the effective and 
uniform administration of criminal justice. Thus 
there is great confusion in the decisions in the dif 
ferent states on the subject of the burden of proof, 
in criminal cases, where the accused sets up some 
fact in the nature of excuse or mitigation—self-de 
fense, alibi, etc. Thus, where self-defense is in issue 
in a trial for murder, the courts in one group of 


states hold that the burden is on the state to prove 








that the killing was not done in self-defen 
the courts in another group hold that the 
on the defendant to prove that the killing was done 
in self-defense. The result is that some persons es 


cape punishment in the first group of states who 
should be convicted of murder, if the rule followed 


yurden is 


in the second group is the correct one; and, vice 
versa, persons are convicted in the second group 
who, if the rule applied in the first group is correct, 
have not been proved guilty of any offenss 

Where the defense of insanity is relied on the 
confusion is still more hopeless. 

In some states the defense of insanity having 
been raised, the burden of proving sanity is on the 
prosecution. In others the burden of proving insan 
ity is on the defense. 

In some of those states holding that the burden 


is on the defense, it is held that the defendant must 
prove insanity beyond a reasonable doubt; in others 
that he must prove it merely by a preponderance of 


the evidence. Here, likewise, the result, as it affects 
the administration of the criminal law ither that, 
in one or the other group of states, me persons 
escape just punishment for a crime wl hould be 
convicted or that some insane persons are punished 
for their acts. 

An important question involving constitutional 
rights, about which there is much confusion in the 
cases, is the question of former jeopardy. Ignoring 


different holdings due to different phrasing of the 
constitutional prohibition against placing a person 
twice in jeopardy for the same offense, great uncer 
tainty exists as to (1) the stage of the proceedings 
at which jeopardy attaches; (2) the rules to deter 
mine the identity of the offenses; (3) the grade of 
offense for which a defendant may be retried when 
a new trial has been granted at his request 

(1) In some states the defendant is held to 
have been in jeopardy when the jury was impaneled 
and sworn, and, consequently, it is held in those 
states that if the jury fail to agree, though it appear 
that there is no reasonable expectation that they 
ever can agree, the defendant cannot, on the dis- 
charge of the jury, be again placed on trial. Other 
courts allow a second trial in such case 

(2) The constitutional prohibition is against 
second jeopardy “for the same offense.” There is 
much diversity of decision in regard to the identity 
of offenses. Different legal tests are employed in 
different states to determine whether the “offense” 
for which the accused is being tried is the “same of- 
fense” as that for which he has already been tried 
In some cases two different tests, bringing different 
results, are applied in the same state in different 
cases. There are all sorts of variants of the ques 
tion. A simple illustration is the case where one by 
the same act injures or kills two or more persons. 
Having been acquitted or convicted of assault or 
murder of one of these persons, can he be tried for 
assault or murder of the other? This question is 
answered in the negative in some states and in the 
affirmative in others. 


(3) In some states, if a new granted a 


defendant, he cannot, on the second t be prose- 
cuted for a higher degree or grade of the offense 
than that of which he was convicted on the first trial 


Thus, if he has first been indicted for murder, con- 
victed of manslaughter, and appeals, he cannot, if a 
new trial is granted, be tried again for murder, but 
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ynly for manslaughter. In other states and in the 


Federal courts the contrary rule prevails. 
American observers of the English criminal 

courts in action are agreed that in the trial of cases 

the English courts are much more efficient than our 


wn. They n particularly the greater celerity 
with which each phase of the trial is conducted in 
ngland, and the greater orderliness and dignity of 
the proceedings there. It is impressed on them that 
greater extent than in the United 
a criminal case is regarded by all 
lely as an investigation to ascer- 
nnocence of the accused, and less 


England to a 
States the tri 
mnected witl 
in the guilt 


an with us a contest of skill, not always fairly 
exercised, between opposing counsel." While there 
nay be other rs contributing to this difference 
the efficiency of the criminal courts in the two 


untries, the predominant factor is the difference 
etween the p f the English and the American 
udge in the trial of a case. Among the most im- 
tant of these powers is the right of assisting the 
ury by expressing to them his opinion of the weight 
nd effect of the evidence, and of the credibility of 
he witnesses 
Professor Thayer, in his treatise on Evidence, 
says: “It is not too much to say of any period, in 
English history, that is is impossible to conceive of 
trial by jury as existing there in a form which would 
vithhold from the jury the assistance of the court 
n dealing with the facts. Trial by jury, in such a 
form as that, tt trial by jury in any historic 
sense of the words. It is not the venerated institu- 
tion which attracted the praise of Blackstone and 
ur ancestors, but something novel, modern, and 
much less to be respected.” 
In England this right of the trial judge to as- 


sist the jury by expressing to them his opinion of 
the facts of the case and commenting on the weight 


evidence or the credibility of wit- 
ly exercised, and is a material aid 
n the administration of justice. In most of our 
he judge has been stripped of this 
ower either b: nstitution, statute or judicial de- 
ision. It is this power of the English judge which 
s, in the main, responsible for the contrast drawn 
1 the 1923 report of the Special Committee on Law 
the American Bar Association, 


nd effect of th 


esses, is constant 


tates, however 


Enforcement 
vhere it is said 


The trial judge in England is not a mere modera- 
tor with jurisdiction only in wrangles over questions 
of legal procedure, but rises to an actual force for 
justice In most f the courts of the United States, 
for a trial judge to attempt to correct a false argu- 


specious plea, even when that plea 


ment, to exposs 
1 effect, for him to expose an effort 


is having a wrt 


to inject pass or prejudice, or to arouse sympathy 
in order to shield the blackest guilt, if the defendant 
is convicted, 1 require a new trial 


It is also, at least in part, due to the greater 
power of the English judge, that there is normally 
ibsent in England the browbeating and the at- 
tempts to confuse honest witnesses, the making of 
ointless objections to testimony, the efforts to 
vork error into the record through offers of doubt- 
ully legal evidence or subtly-worded requests to 
harge, and the efforts to distract the minds of the 
ury from the point in issue, so much in evidence in 
riminal trials in American courts 

It is somewhat difficult to summarize the re- 

1. See particularly the report of Professors Keedy and Lawson on 


1 Justice in England and Scotland, and the 
mmittee on Law Enforcement of the American 


e administration 
128 Report o 
tar Associati 








sults of the defects in criminal procedure here indi- 
cated. Generalities may omit important qualifica- 
tions. And yet we believe it is within the bounds 
of reasonable conservative statement to say that 
our criminal procedure is slow and cumbersome and 
that its defects directly contribute to the increase of 
crime and its infrequent punishment. While reason- 
ably satisfactory results have been secured in the 
prosecution of offenses committed by those without 
money or influence, it is often possible for a de 
fendant with money and influence to delay the trial 
of a criminal charge, and justice delayed in criminal 
as in civil cases is often justice defeated. 

Under the conditions thus existing the trial of 
important criminal cases has often lost the charac- 
ter of an investigation to ascertain the truth and 
has become far more of a contest between able law- 
yers confusing or seeking to confuse the real issues. 
With delay an inevitable result, witnesses for the 
state disappear or their memories become uncertain 
and the defendant through skillful manipulations 
can build up a defense through witnesses sympa- 
thetically mistaken or brazenly dishonest, and can 
create also a public sentiment in his favor after the 
initial feeling of indignation over the offense has 
died down. This is not a fanciful picture; it is a 
condition that every observer of such matters has 
seen many times. 

(Part V of the Report will appear in the June issue.) 





The Plea of “Skunk and Tender” 


A member makes the following contribution to the 
subject of legal technique: 

Our client, a clergyman, had written to a church 
paper that “Mule Pete” was responsible for the recent 
burning of a church member’s house. He was sued, 
and large damages were claimed, in an action for libel. 
He could not deny the publication of the libel, nor had 
he any evidence that his statement was true. We were 
conferring together as to the defense, and my partner 
suggested that celebrated plea of “Skunk and Tender”— 
namely, that the plaintiff’s reputation in the community 
was such that the libel had not damaged him more than 
one cent, which was tendered together with the costs to 
that date. The plea as drawn concluded with a verifica- 
tion; whereupon one of us said that the conclusion is 
wrong; while it admits the libel, it traverses the dam- 
age and should, therefore, conclude to the country. 
Then the other partner said: “But file it as it is, the 
other side may not notice it, and this will give us the 
opening and the close on the sole issue of the sufficiency 
of the tender.” 

When the jury was in the box one of us arose to 
make the opening statement. Plaintiff's lawyers ob- 
jected. We referred the Court to the conclusion of our 
plea, and were sustained. Of course, it was essential 
that we should overwhelmingly discredit the plaintiff as 
a citizen of good repute. As the plaintiff was generally 
known by the nickname of “Mule Pete” and was gen- 
erally known as a pestiferous person engaged in collect- 
ing petty and ancient accounts, it was easy to find promi- 
nent witnesses who would testify categorically to his bad 
reputation “as an honorable, upright and law-abiding 
citizen.” But the most important thing was to have 
the witnesses prepared for any possible cross-examina- 
tion, so that at the least opportunity the witnesses would 
narrate some act of “Mule Pete” as a reason for his 
bad reputation. Plaintiff’s lawyers were thus put upon 
a very embarrassing defensive; and the jury’s verdict 
was that the tender was sufficient. 
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Provisions of Kansas Industrial Court Act Fixing Hours of Labor Held Invalid—Reasoning 
in Coronado Coal Case Basis of Refusal to Declare a Certain Combination of Cali 
fornia Employers Violative of Sherman Act—Trustees Ex Maleficio—Distinc 
tion in Method of Dealing with Contempts in Open Court and Elsewhere 
—Priority of Claims for Taxes in Distributing Bankrupt’s Estate 
—Other Bankruptcy Cases 


By Epcar Bronson TOLMAN 


Statutes,—The Kansas Industrial Court 

The provisions of the Kansas Industrial Court Act re- 
specting the fixing of hours of labor constitute merely a 
feature of the system of compulsory arbitration, and share 
the invalidity of the whole. 
Industrial Rela 
15 p. 441. 


W olff Packii.g Co. Vv. Court of 
tions, Adv. Ops. 499, Sup. Ct. Rep. vol. 


This decision by no means obviates the possibility 
of some statutory enactment to compel the composition 
of labor disputes, but it must destroy any hope that 
the Kansas Industrial Relations Act will accomplish 
that result. The present out of the 
same case, between the same parties, as Wolff Pack 
ing Co. v. Court of Industrial Relations, 262 U. S. 
522. In the former decision the Court held the Act 
“in so far as it permits fixing of wages in plaintiff in 
error’s packiug house” in conflict with the Fourteenth 
Amendment. The judgment was reversed with a direc- 
tion that the case be remanded for proceedings not 
inconsistent with the Court’s decision. 

The opinion of the Court in that case discussed 
and expressly determined only the invalidity of clauses 
giving the administrative board (termed a “court’’) 
power to fix wages. The state court, following the 
mandate, held that the other parts of the Act were 
separable from the wage clauses and constitutional 
As finally modified, the judgment of the state court 
required obedience to the paragraphs of the mandamus 
writ fixing hours of labor, including the clauses relating 
to pay for overtime. The company again brought the 
case to the Supreme Court by writ of error. The 
Court held that the state court should have declined 
to give effect to any part of the order of the state 
agency, and reversed the judgment. 

Mr. Justice Van Devanter delivered the opinion 
of the Court. He concluded not that the invalidity of 
the entire Act had been adjudged in the previous deci- 
sion, but that the principles recognized in that decision 
were applicable to and decided the present question 
He reviewed at length the Court’s conclusions in the 
former opinion: that the wage provisions were merely 
a part of a system of compulsory arbitration; that the 
Act in effect compelled the industries specified to con- 
tinue in their business on terms fixed by the state 
agency ; and that the packing business was one which 
the State was without power to compel the owner and 
employees to continue. The learned Justice then said: 


decision arose 


On further reflection we regard the principles so stated 
and applied as entirely sound. They are as applicable 
now as they were then. The business is the same and 
the parties are the same. So, we reach the same con 
clusion now that we reached then 


The system of compulsory arbitration which the Act 


establishes is intended to compel, and if sustained will 
compel, the owner and employees to continue the busi 
ness on terms which are not of their making. It will 
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constrain them not merely to respect the terms if they 
continue the business, but will constrain the 
the business on those terms. True, the terms 
qualifications, but as shown in the prior 
qualifications are rather illusory and do not subtract much 
from the duty imposed. Such a system infringe 
liberty of contract and rights of property guarante 
the due process of law clause of the Fourteenth Amend 
ment. ° 
The authority which the Act gives respecting 
fixing of hours of labor is merely a feature 
of compulsory arbitration and has no separate 
was exerted by the state agency as a part of t 
and the state court sustained its exertion as such As 
part of the system it shares the invalidity of the whole 
Whether it would be valid had it been conferred independ- 
ently of the system and made either general or applicabl 





to continu¢ 
have some 


decision the 
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to all businesses of a particular class we t consider, 
for that was not done. 
The case was argued by Mr. D. R. Hite for the 


Company and by Messrs. John G. Egan and 
I. Long for the state authorities. 


Statutes, Anti-Trust Act 


A combination of manufacturers to frustrate a strike 
by refusing to allow contractors to buy certain domestic 
materials, thus incidentally diminishing interstate com- 
merce in other materials, is not within the condemnation of 
the Sherman Act. 

Industrial Association of San Francisco et al. \ 
United States, Adv. Ops. 477, Sup. Ct. Rep. vol. 45, 

This case is an interesting variant of United Mine 
W orkers Vv. oronado Coal Coa., 259 U.S 344. It wil 
be remembered that in that case it held that a 
conspiracy by members of a miners’ union to obstruct 
local mining operations in order to enforce a “closed 
shop” did not amount to a conspiracy in violation of 
the Sherman Act although the effect of the combina- 
tion was to prevent part of the product of the mine 
from going into interstate commerce. In the present 
case it was the employers who were charged with a 
conspiracy in violation of the Anti-Trust Act. Fol 
lowing a long struggle between organized employees 
and organized employers in the San Francisco building 
certain employers engaged in the construction 
of buildings combined to enforce the “open shop” 
under the name of the “American plan.” This they 
did by refusing to sell certain essential building mate 
rials to builders who did not operate by the “American 
plan.” Materials were sold only to holders of permits 
Members of the organization were disciplined by fine 
or expulsion, and non-members were variously per- 
The employers made an effort not 
materials 


produced 


was 





trades, 


suaded or coerced. 
to interfere with interstate commerc: The 
of which the employers limited the sale were 
in California. But of course the local regulation o 
building operations had the effect 

California market for other building 


estricting th 


materials made 
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outside the State and so reducing interstate commerce 
in such material 
In this District Court for the Northern District 
California the Government obtained an injunction 
restraining the defendants from continuing the chal- 
enged practices But the Supreme Court, on appeal, 
reversed the dec 
Mr. Justice Sutherland delivered the opinion of the 
Court After stating the facts at length, he said: 
It is not enough that the object of a combination or 
nspiracy be side the purview of the act, if the means 
adopted to effectuate it directly and unduly obstruct the 
- = 
free flow f interstate commerce he statute is not 
uimed alone at combinations and conspiracies which con- 
template a re nt of interstate commerce, but includes 
those whicl d unduly cause such restraint in 
rea 
Chere ha een an effort to show that the com- 
ination had required permits for the purchase of cer- 
ain materials produced in and brought from other 
States. This contention the learned Justice found con- 
ray to the evidence. It was true that plaster produced 
in other States and shipped into California was on the 
list. But the permit requirement was confined to such 
plaster as previously had been brought into the State 
ind comming ith the common mass of local prop- 
erty. As t plaster the interstate commercial 
status had e1 
The learn stice then considered the principal 
ontention—that the permit requirement for materials 
produced in California interfered with the free move- 
ment of mate ind supplies from other States— 
nd said 
It was \ in interference not within the design 
f the appellant ut purely incidental to the accomplish- 
ment of a different purpose. The court below laid special 
stress upon t point that plumbers’ supplies, which for 
the most part v anufactured outside the State, though 
not included r the permit system, were prevented 
from entering 1 State by the process of refusing a per- 
mit to purchase other materials, which were under the 
system, to anyone who employed a plumber who was not 
observing the “American plan.” This is to say, in effect, 
that the building contractor, being unable to purchase the 
permit mater ind consequently unable to go on with 
the job, would e no need for plumbing supplies, with 
the result that the trade in them, to that extent, would 
be diminished. But this ignores the all important fact 
that there w no interference with the freedom of the 
outside mat acturer to sell and ship or of the local 
contractor to The process went no further than 
to take away t tter’s opportunity to use, and therefore, 
his incentive to purchase. The effect upon, and inter- 
ference witl terstate trade, if any, were clearly inci- 


1; 


dental, inc remote, precisely such an interference 
Ls 





as this court t with in United Mine Workers v. Cor- 
nado ( uf nd United Leather Workers v. Herkert, 
65 | ». 457 
An examinatiot1 1f these two cases resulted in the 
following concl 
In its e | features, the present case is controlled 
by this reasoning If an executed agreement to strike 
with the object and effect of closing down a mine or a 
factory, by pr nting the employment of necessary work 
men, the indirect result of which is that the sale and 
shipment nd products in interstate commerce 
is preventes minished, is not an unlawful restraint 
f such mmet t cannot consistently be held other- 
wise in respect of an agreement and combination of em- 
ployers or others to frustrate a strike and defeat the 
strikers by k ng essential domestic building materials 
out of their nds and the hands of their sympathizers, 
because the 1 s employed, whether lawful or unlawful, 
produce a like indirect result. The alleged conspiracy and 
he acts hers mplained of, spent their intended and 
direct force t local situation—for building is as 
essentially ‘ $; mining, manufacturing or growing 
rops—and if 2 resulting diminution of the commer- 
| demand, interstate trade was curtailed either gen- 


erally or in specific instances, that was a fortuitous con- 
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sequence so remote and indirect as plainly to cause it to 
fall outside the reach of the Sherman Act. 

Finally, he held that although the combination had 
at one time directly prevented manufacturers of plumb- 
ing supplies in other States from selling to Californian 
plumbing contractors who were not following the 
“American plan,” such a practice had been discontin- 
ued before the suit had been instituted. The few, 
doubtful and slight interferences which remained after 
this elimination, the Court dismissed by application of 
the maxim de minimis non curat lex. 

The case was argued by Mr. Herman H. 
Phleger for the employers’ organizations and by As- 
sistant to the Attorney General Augustus T. Sey- 
mour for the Government. 


Trusts, Trustees Ex Maleficio 

Where a beneficiary seeks to avoid a fraudulent trans- 
fer of the trust property by the trustee, it is not necessary 
to prove damages, but it is sufficient to establish that the 
fiduciary has disposed of the property for his own benefit. 

The beneficiary of a trust may either follow the trust 
res fraudulently diverted until it reaches an innocent pur- 
chaser for value, or he may claim the proceeds of the sale 
of the res in the hands of him who fraudulently acquired 
it of the fiduciary. 

Suit to establish an equitable claim to specific property 
does not bar a recovery of the proceeds of that property if 
it develops in the course of the trial that the defendant has 
conveyed it away in violation of his equitable obligation to 
the plaintiff. 


United States v. Dunn et al., Adv. Ops. 450, Sup. 
Ct. Rep., vol. 45, p. 451. 

This opinion, and that in the bankruptcy case 
reviewed below, are ihe first delivered by Mr. Justice 
Stone. The case involves the application of familiar 
principles of trusts to a rather complicated set of facts. 
Thomas, the guardian of a minor Choctaw Indian, 
made a lease of oil lands belonging to his ward to 
Dunn and Gillam. The lease was fraudulent, because 
there was a secret agreement whereby Thomas was to 
get an interest in the proceeds. Meanwhile, Eaves, the 
curator of the Indian, had made a lease of the same 
lands. Both leases had court approval. The resulting 
conflict of claims was settled by an agreement whereby 
Eaves put his name to Thomas’s lease and whereby 
Eaves’ lessee, Mullen, was to get an equal amount of 
stock to be issued. Dunn and Gillam conveyed the 
leasehold to a new corporation. They took 8,000 
shares of stock, Mullen took 8,000, and Thomas was 
paid for his fraudulent interest. 

The United States brought suit, praying cancella- 
tion of the lease in the hands of the corporation, “but 
if for any reason the Court shall hold” that the lease 
could not be cancelled, then the bill prayed that the 
stockholders be adjudged to hold the stock in trust 
for the minor. The District Court found that Eaves’ 
signature had given legal validity to the lease, that the 
corporation had obtained full legal ownership of the 
lease, that Gillam had sold his stock to an innocent 
purchaser for value, but that Dunn still retained his 
stock. On these facts decree was entered for defend- 
ants, and the case dismissed. Thereupon the Govern- 
ment entered into an agreement with all the defendants 
but Dunn and Gillam, whereby the Government agreed 
not to ask a reversal against the corporation or any 
defendants except Dunn and Gillam. The appeal thus 
presented the question whether Dunn and Gillam might 
retain the fruits of this “fraudulent course of conduct 
immune from attack in a court of equity.” The Circuit 
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Court of Appeals for the Eighth Circuit concluded that 
the compromise settlement entered into after the de- 
cree had the effect of confirming the Thomas lease, that 
any claim remaining against Dunn and Gillam was a 
claim for damages on account of the fraud, and that 
since plaintiff could not prove damages decree should 
be for defendants. But the Supreme Court, on fut 
ther appeal, reversed the decree as to Dunn and Gillam 
and remanded the cause. 

Mr. Justice Stone delivered the opinion of the 
Court. Plaintiff could, he said, have brought suit to 
recover damages for fraud, but 

such is not the situation here presented. The grant of 
the lease by Thomas, the guardian, to Dunn and Gillam 
with a secret agreement that the guardian should be 
jointly interested in the lease with Dunn and Gillam, 
was a fraud upon the ward, rendering the whole trans- 
action voidable at the option of the ward or those 
legally representing her. It is not mecessary in such a 
situation in order to establish the right to relief to show 
that the beneficiary was damaged by the fraudulent con- 
duct of the trustee. It is sufficient to establish that the 
fiduciary has exercised his power of disposition for his 
own benefit without more. 

Coming to the fact that Dunn and Gillam had 
transferred the lease and part of the stock, he 
said : 


sold 


In such a situation equity adopts the salutory rule 
that he who fraudulently trafficks with a recreant fiduciary 
shall take nothing by his fraud The ward or the bene 
ficiary of a trust may, at his option, follow the trust res 
fraudulently diverted until it reaches the hands of an 
innocent purchaser for value, or he may, at his option 
claim the proceeds of the sale or other disposition of the 
trust res in the hands of him who fraudulently acquired 
it of the fiduciary 
After reviewing cases in point, he continued: 


when they fraudulently acquired 
corrupt action of the guardian, 
which action they actively induced, became trustees ex 
maleficio of the lease, and as such trustees they becam« 
equitably bound to hold the lease for the benefit of the 
ward or, in the event of a sale or other disposition of 
it, to hold its proceeds upon a like obligation Nor 
are they in a better situation with respect to the stock 
which they acquired by purchase from Thomas with full 
knowledge that it was a part of the proceeds of the lease 
fraudulently acquired from the guardian and by them 
fraudulently transferred to the Oil Company. Not being 
innocent purchasers, they took it impressed with the trust 
to which the lease itself was subject 


Dunn and Gillam, 
the Thomas lease by the 


Furthermore, the alternative prayers of the bill 

were proper : 

The District Court having decreed that the leasehold 
itself could not be followed the hands of the Bull 
Head Oil Company, the plaintiff was not barred from 
claiming the proceeds of the lease in the form of stock 
or money in the hands of those stockholders who were 
not innocent purchasers for value and the pleadings were 
appropriately framed to that end. Suit to establish an 
equitable claim to specific property does not bar a recov 
ery of the proceeds of that property if it develops in the 
course of the trial that the defendant has conveyed it 
away in violation of his equitable obligation to the plaintiff 


into 


Even if the compromise agreement amounted to a 


confirmation of the lease, said the learned Justice, 
ot onsistent with a recovery 
the lease from Dunn and Gillam and 
them, nor as has been pointed out, 
of the proceeds. Indeed, a recovery 
gnment of the lease by Dunn 
1 only on a confirmation of 


such a confirmation is not in¢ 
of the proceeds of 
those claiming under 
does it bar a recovery 
of the proceeds of the assi 


and Gillam could be predicate 


the transfer which would ecovery of the lease 
hold itself 
In disposing of minor contentions he held that 


defendants, as lessees, could not question the legal 


capacity of their lessors— Eaves, as curator, and 
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Thomas, as guardian; and that no claim of laches was 
made out. On this point he said: 


A period of about six years elapsed between the giv- 
: . ny “etek ee 7 f Lif - 
ing of the Thomas lease and the filing of t ll. The 


defendants neither pleaded nor have they urged laches 
as a defense; nor do we find in the record any adequate 
basis for denying relief on that ground. O who claims 
the benefit derived from a breach of trust in which he 
actively participates and who shows no prejudice resulting 
from the delay in bringing suit to compel him to account 
cannot complain of laches. 
The case was argued by Special Assistant to 
the Attorney General Walter A. Ledbetter and Mr 


W. W. Dyer for the Government, by Mr. George S 
Ramsey for Dunn and by Mr. William G. Davisson 
for Gillam. 


Contempt of Court 


The delivery of a contemptuous letter to a judge in 
chambers by counsel for a party to a pending action, is 
not a contempt committed in open court, and may not be 
punished summarily by the judge. 

In cases where the intention with which acts of con- 
tempt have been committed must have an important bear- 
ing on the degree of guilt, the Court can not exclude evi- 
dence in mitigation. 

Where the delay may not injure public or private right, 
a judge called upon to act in a case of contempt by per- 
sonal attack upon him, may properly ask that one of his 
fellow judges take his place. 

Cooke v. United States, 
Rep. 45, p. 390. 


Adv. O; 526, Sup. Ct 


In order to make this case clear, the Court’s state 
ment of the facts includes long excerpts from the 
record. It is difficult to state the case without them 
\ series of suits arising out of a bankruptcy were 
pending before Judge Wilson of the District Court for 
the Northern District of Texas. Cooke was the at- 


torney for the defendant, Walker, whose company had 
gone bankrupt. The morning after the jury in Judge 
Wilson’s court had returned a $56,000 
against Walker, Cooke had Walker deliver to Judge 
Wilson in his chambers a letter which Cooke had writ- 
ten. This letter accused Judge Wilson of a personal 
e ab i 
prejudice against Walker, intimated that he had allowed 


verdict ofl 


himself to be improperly influenced 1 called upon 
him to substitute another Judge to try the remaining 


cases. The indignation which this letter aroused in 
Judge Wilson soon found expression. The Judge is- 
sued an order of attachment and had Cooke and Walker 
arrested. They were not allowed time to secure and 
consult counsel, prepare a defense or call witnesses 
The Judge called in counsel to advise him, and then 
proceeded to sentence both men to thirty days imprison 
ment. The Circuit Court of Appeals for the Fifth Cir- 
cuit reversed the judgment as to Walker, but affirmed 
The Supreme Court, to which Cooke 
judgment 


it as to Cooke 
brought the case on certiorari, reversed the 


as to Cooke and remanded the case for further pro- 
ceedings. 

[he Cuier Justice delivered the opinion of th 
Court. He held first that the letter constituted con 
tempt of court: 

The letter was written and delivered pending ther 
necessary proceedings in the very case which aroused the 
writer’s anger. While it was doubtless intended to notify 
the Judge that he would not be allowed t in the other 
cases, its tenor shows that it was also written to gratify 
the writer’s desire to characterize ir ere language, 
personally derogatory to the Judg« luct of the 


pending case 


But while condemning the letter, the Court likewise 


condemned the choice of action made by Judge Wilson 
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The Judge had treated the contempt as if it had been 


in open court” whereas in fact it was only “in the 
presence of the irt.” The duty to punish the former 
class of contempts by summary proceedings constituted, 
the learned ¢ Justice said, an exception required by 
he necessity preserving the court’s authority. He 
tinued 

Punishn without issue or trial was so contrary to 

u dinarily indispensable hearing before 

dgmet g due process that the assumption 
hat the erything that went on in open court 
was required 1 istify the exception; but the need for 
mmediat ndication of the dignity of the Court 
eated it 

When t tempt is not in open court, however, 
there is no s right or reason in dispensing with the 

cessity of rges and the opportunity of the accused 
to present tense by witnesses and argument. 

Due pro law, therefore, in the prosecution of 

mtempt, ex t f that committed in open court, re- 
juires that t ised should be advised of the charges 
and have a 1 ible opportunity to meet them by way 
of defense lanation. We think this includes the 
issistance f | if requested and the right to call 
witnesses to § testimony, relevant either to the issue 
complet pation or in extenuation of the offense 
id m mitig the penalty to be imposed 

These 1 ween denied Cooke. Further- 

more: 

rhe ( rt j eded on the theory that the admission 
that the petit ud written the letter foreclosed evi- 
dence or arg t In cases like this where the intention 
with whi contempt have been committed must 
necessaril ! perly have an important bearing on 
the degree I § t nd the penalty which should be im- 
posed, the in not exclude evidence in mitigation. 
It is a proper t of the defense 

Although the remarks of Judge Wilson had made 
it clear he re ed certain conduct of Cooke as an 
igeravation of the contempt, yet he had denied Cooke 
the right to me rr even to hear these additional 
harges 

In conclusion the learned Chief Justice made the 
suggestion that when the case should again come to 

e District Court, Judge Wilson should ask the Senior 
Circuit Judge to appoint another Judge to hear the con- 
tempt charge. He said: 

The pow f contempt which a Judge must have 
and exercist protecting the due and orderly admin- 
istration of e and in maintaining the authority and 
dignity of the rt is most important and indispensable. 
But its exer ; a delicate one and care is needed to 
avoid arbitra ppressive conclusions. This rule of 
caution is more mandatory where the contempt charged 
has in it the nt of personal criticism or attack upon 
the Judg Judge must banish the slightest per- 
sonal impulse to reprisal, but he should not bend back- 
ward and injure t authority of the Court by too great 
leniency. TI titution of another judge would avoid 
either tender t it is not always possible. Of course, 
where acts of tempt are palpably aggravated by a per- 
sonal attack upon the Judge in order to drive the Judge 
out of the « for ulterior reasons, the scheme should 
not be permitt to succeed. But attempts of this kind 
are raré Al such cases, however, present difficult 
questions for t Judge. All we can say upon the whole 
matter is that where conditions do not make it imprac- 
ticable, or whe t lelay may not injure public or private 
right, a Judg: ed upon to act in a case of contempt 
by personal attack upon him, may, without flinching 
from his dut perly ask that one of his fellow Judges 
take his place 

The case s argued by Mr. Edwin C. Bran- 
denburg for Cooke and by Special Assistant to the 
Attorney Gert | Merrill E. Otis for the Govern- 


ment 





Bankruptcy,—Priority of Claims for Taxes 


In bankruptcy proceedings against a partnership, the 
United States is not entitled to any priority of payment 
out of partnership assets for a tax due from an individual 
partner, until the partnership debts are satisfied. 

United States v. Kaufman, Adv. Ops. 269, Sup. 
Ct. Rep. vol. 45, p. —. 

In two proceedings in bankruptcy against part- 
nerships the Collector of Internal Revenue sought to 
secure payment of income tax claims against individual 
partners out of the partnership funds prior to payment 
of the partnership debts. In the one case the income 
taxed was derived from the co-partnership business ; 
in the other it did not so appear. The District Court, 
and the Circuit Court of Appeals successively denied 
the Collector’s contention, and on certiorari to the Su- 
preme Court both orders were affirmed. 

Mr. Justice Sanford delivered the opinion of the 
Court. He first held that the tax assessed against one 
of the bankrupts was none the less an individual tax 
because the income on which it was based was derived 
from partnership business. He then said: 

The Bankruptcy Act gives the United States no 
priority of payment out of partnership assets for a tax 
due from an individual partner. Section 64 (a), which 
provides that “the court shall order the trustee to pay all 
taxes legally due and owing by the bankrupt to the United 
States . . . im advance of payment of dividends to 
creditors” manifestly relates to the payment of the taxes 
out of the estate of the bankrupt from whom they are 
“due and owing.” Where the bankrupt owing the tax is 
a member of a partnership, it gives the United States no 
priority of payment out of the partnership estate. 

A review of cases showed this construction of the 
statute had been consistently recognized. Finally, the 
learned Justice held that the Government’s contention 
was not strengthened by the provision that the amount 
due the United States from any person as a tax shall 
be a lien on all property and rights to property belong- 
ing to such a person: 

To whatever extent this statute may be now applicable 
in a bankruptcy proceeding, under its very terms the 
lien includes only the property of the person owing the 
tax; and in the case of a partner owing an individual 
tax, it extends only to his interest in the surplus of the 
partnership property. 

The case was argued by Special Assistant to the 
Attorney General Merrill E. Otis for the Government 
and by Mr. Joseph M. Hartfield for the receiver. 


Bankruptcy,—Priority of Claims for Taxes 

In distributing a bankrupt’s estate, a tax claim is to be 
paid before preferred wages, unless the particular tax has 
been subordinated to claims for wages by some relevant law. 


Oliver et al. v. United States et al., Adv. Ops. 488, 
Sup. Ct. Rep. vol. 45, p. 386. 


Paragraph “a” of Section 64 of the Bankruptcy 
Act directs the payment of all taxes “in advance of 
the payment of dividends to creditors.” Paragraph “‘b” 
lists debts to have priority “except as herein provided” 
and includes certain wage claims. In the present case 
a bankrupt’s estate, consisting only of personal prop- 
erty, was insufficient to satisfy taxes due and also 
claims for preferred wages. The Circuit Court of 
Appeals for the Ninth Circuit, reversing the District 
Court, held that priority should be given the taxes. 
On writ of certiorari to the Supreme Court, the order 
was affirmed. 

Mr. Justice McReynolds delivered the opinion of 
the Court. An earlier case contained a dictum appli- 
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cable to the present facts. Referring to paragraph “a,” 


he said: 


It does not undertake otherwise to fix the precise 
position which shall be accorded to them (taxes). This 
we think, must be determined upon consideration of the 
circumstances of each case and the provisions of relevant 


Federal and local laws—e. g., those which prescribe liens 
to secure or special priority for tax claims. i. 

Guarantee Co. v. Title Guaranty Co., supra, declares 
that the taxes of Paragraph “a” are “civil obligations, not 
personal conventions, and preference was given to them” 
over the wages specified by Clause (4), paragraph “b.” 
We adhere to this as a correct statement of the general 
rule to be followed whenever it does not clearly appear 
that the particular tax has been subordinated to claims 
for wages by some relevant law. 

The case was argued by Mr. Louis V. Crowley 
for the trustee, and by Solicitor General Beck and 
Special Assistant to the Attorney General Merrill 
I. Otis for the taxing authorities. 

Bankruptcy 

Judgments in tort for personal injuries are provable 
against the estate of a bankrupt. 

Lewis v. Roberts, Adv. Ops. 405, Sup. Ct. Rep 
vol. 45, p. 357. 

The District Court and the Circuit Court of Ap- 
peals for the Fifth Circuit affirmed an order of a 
referee in bankruptcy disallowing the claim of one who 
had recovered a judgment, for personal injuries caused 
by negligence, against the bankrupt. But on certiorari 
the decrees were reversed and the cause remanded. 

Mr. Justice Sanford delivered the opinion of the 
Court. He said: 

It is clear that a judgment for tort is provable under 
express provisions of Section 63a(1 The language is 
broad and unqualified. It includes “a fixed liability” evi- 
denced by a judgment ex delicto as well as by a judgment 
ex contractu, and makes the one as well as the other a 





provable “debt.” There is nothing the language or 
in the context which suggests its limitation to judgments 
founded on debts or warrants the reading in of such 
limitation. 


This conclusion accorded with the necessary con 
struction of other parts of the Act, and with an un 
broken line of decisions. The learned Justice deni 


the applicability of a decision holding arrears of ali 


mony not a provable claim in bankruptcy: 

The ground of the decision was that the court could 
look into the proceedings to determine the nature of 
the liability which had been reduced to judgment; that 
a decree awarding alimony was not in any 


just sense a 
debt which had been put 


into the form of a judgment, 
but rather the legal means of enforcing the obligation of 
the husband to support his wife and children which was 
imposed upon him by the policy of the law; and that it 
could not be presumed, in the absence of a direct en- 
actment, that Congress intended that the Bankruptcy Act 
should be made an instrument by which the wife and 
children should be deprived of the support which it 
was the purpose if the law to enforce. It is clear that 
this decision rested on the peculiar and exceptional naturé 
of a decree for alimony 

Mr. Hugo E. 


The case was argued by Black for 


the claimant. 


Bankruptcy 


The Federal Court in bankruptcy may by summary 
proceedings require to be turned over to the trustees: (1) 
property of the bankrupt or his assignees in which any per- 
son has acquired an interest adverse to the creditors after 
the filing of the petition with notice of it; (2) property 
which the assignees for the benefit of creditors have re- 
ceived within four months of the bankruptcy and dissi- 
pated without a colorable claim of right. 
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Mav et al v. 


Henderson et al., Adv. Ops. 446, Sup 


Ct. Rep. vol. 45, p. 456 


lhe bankrupt made a voluntary assignment for 
the benefit of creditors to Henderson, the president ol 
bankrupt’s bank, and another. Henderson continued 
the assignor’s business until a receiver was appointed 
He transferred the bankrupt’s bank account to the 
names of himself and the other assignee. Ten 
before the petition was filed, Henderson debited this 
account with $4,516.43, towards the payment of a not 
of the bankrupt which the bank held. After the peti 
tion was filed he debited the account with about $8,00 
more. The District Court issued an order summaril 
directing Henderson and the other assigne: 
the total credited amount to the trustee. The Circuit 
Court of Appeals for the North Circuit rever 
judgment and order. Upon certiorari, the 
Court sustained the District Court 
judgment of the Circuit Court of Appeals 

Mr. Justice Stone delivered the opinion of the 


day 3 


to turn ove! 


and reversed the 


Court. The opinion is an elaboration and applicati 
of a fundamental distinction which is stated at t 
outset : 
It is well settled that property or money held 
versely to the bankrupt can only be recovered 1 pler 





suit and not by a summary proceeding in a Bar 


Court (citing cases). But property held ju 

others for account of the bankrupt is subject to a sum 

mary order of the court which may direct an accounting 

and a payment over to the trustee or receiver by tl 

Bankruptcy Court (citing cases). Such is the rule wit! 

respect to assignees for the benefit of creditors witl 

tour months of the filing of the petition 

It was the duty of respondents to account for 

moneys received on account of the bankrupt Any 


hey assertes 


claim adverse to the bankrupt which t 
had to be not merely colorable. He continued: 


The several amounts debited to the account, with the 
assent or connivance of the assignee subsequent to the 
filing of the petition, fall clearly within the rule that as 
to property in the hands of the bankrupt or held by 
others for his account, “The filing of the petition is 
caveat to all the world and in fact an attachmer ’ 
injunction” (citing case). In consequence, any person ac- 
quiring an 


interest in property of the bankrupt or his 


assignees for the benefit of creditors, adverse to the 
creditors, after the filing of a petition with notice of it 
may be directed to surrender the property thus acquired 
y summary order of the Bankruptcy Court (citing cases 
The rule is the same when a creditor secures pay 
ment of his debt from the bankrupt’s estate after the 
filing of the petition. A summary order may be mad 
directing repayment of the money to the trustee in bank 


ruptcy. . . « 

But he held respondents were in no better position 
with regard to the first debit which was made befor 
the petition was filed. The creditors’ agreement had 
extended the time of payment of all indebtedness for 


one year from date. He said: 


There cannot, we think, be any pretense that the Bank 
could assert a lien or counterclaim before the filing of 
the petition, in the face of its extension of te by the 


creditors’ agreement (citing case) or at any time, in view 
f its transfer of the account to trustees for the ber 

of creditors under the agreement signed by it (citing 
case). The findings of the Referee and the evidence leav 
no doubt that the surrender or abandonment of their bank 


( 


account to the Bank by the assignees and its attempted 
application by the Bank to the payment of its note was 
collusive and without any substantial basis of legal right 
At most it was a clumsy, ineffectual and fraudulent effort 
to divert the funds of the bankrupt to the payment of a 





tavored creditor. While it is now settled that the claim 
of an assignee for the benefit of E th 
to charge in his account expenses incurred « 
made prior to the filing of the petition 
adverse claim which cannot he 

(citing 


creditors 





is an 


summary proceeding case we think the le 
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made in bad 
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faith 


Henry A. Jacob 
DeLigne for the 


lhe 
the truste¢ 
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Admiralty and Maritime Law,—Seamen—Effect of 
Section No. 33 of the Merchant Marine Act, 
June 5, 1920, Upon Limited Liability Acts 

Section 33 of the Merchant Marine Act of 1920, the 
Jones Act, conferring upon seamen rights similar to those 
conferred upon railroad employees by the Federal Employ- 
ers Liability Act, has not repealed the statutes regarding 
limitation of liability of ship owners so far as claims or 
suits based on persona! injuries to, or death of seamen are 
concerned. 

The prosecution of an action at law in a state court 
brought under section 33, therefore, can be enjoined by the 
injunction in limitation proceedings. 

Matter of East 

ps. 130, Sup Ct. Rey 
.. R. Company Johnson 
ne, 1924, p $15 


Sectic yn 33 


River Towing Company, Adv. 
p. Vol. 45, p. 114. (See Panama 
wed in JouRN AL 


revie 


That any seaman who shall suffer personal injury in 

is loyment may, at his election, main- 
with the right of trial 
statutes of the United 
common law right or 


course ¢ 
un an at law, 
by jury ar action all 
States modifyin r extending the 
emedy in ~ personal mjury to railway employees 
| apply 1 of the death of any seaman as a 
nal injury the personal representa- 
\ maintain an action for damages 
t law with the t of trial by jury, and in such action 
statutes « nited States conferring or regulating 
right of action for death in the railway em- 
loyees shall be applicable. Jurisdiction in such actions 
in which the de- 
his principal office 


action To! mages 
sult of ar 
‘ I suc I I may 


Case of 


the district 


shall be 


which 


this statute had been brought 
a New York court against the owner of the steam 
Edward to recover damages for the death of the 
iptain who v killed by an explosion on the tug. 
he owner filed a petition for limitation of liability 
the district court of the United States, pursuant 
the Limited bility Acts, and obtained an order 
estraining secution of the action in the 
tate court upon motion of the per- 
nal representat f the deceased the district 
urt vacated tl tay on the ground “that the 
tatutes ) a repealed so far as 
ey applied to this case by the Merchant Marine 
t, June 5, 1920.” There was an appeal to the Cir- 
it Court of Appeals which certified the following 


lestions 


An action 


limiti1 


brought such as is de- 
1920, Par. 33, can the 
by the injunction pro- 


1) If an action at law be 
ribed in Mer Marine Act 
rosecutk hereof be enjoined 
f Rule 51 
hant Marine Act 
statute regarding 
so far as claims r 
leath of seamen are 


1920, Par. 33, im- 
limitation of lia- 
suits based on 
concerned ? 


pliedly 


ersonal injur 
ilmes, discussed the 
rguments in favor of a repeal and held that they 
uuld not prevail. It had | urged that growing 
siderations for the claims of labor required that 
amen should be put upon a plane of equality with 
empl d that the provision for a jury 

1 be ‘ ty words” if a seaman’s right 


il woul é empt ord if 


The court by M1 Justice He 


een 


ther yees: al 


to such a trial could be defeated by the owner's 
right to surrender his vessel and petition for limita- 
tion of his liability. 

The history of the admiralty rule of limitation 
had been pressed upon the court by counsel for the 
Edward, but the court held that the origin of the 
rule “hardly throws light upon the question now 
before the court.” 

The short point (Mr. Justice Holmes said) is that the 
later act determines the extent of the seaman’s substantive 
rights and the measure of damages (Panama R. Co. v. 
ge 264 U. S. 375, 391); the earlier one, from what 
he shall collect those damages in certain exceptional cases, 
where those rights have been infringed. Ii there is no 
surrender of the ship, which we presume is made rela- 
tively rarely, the limited liability statutes play no part. 
Section 33 has no relation to means of collection, but only 
to principles of liability and the ordinary course of trial 
Naturally, therefore, the limited- liability laws are not men- 
tioned in the list of statutes repealed, in Par. 2; yet there 
can be no doubt that those laws would apply unless re- 
pealed. 


The wholesale adoption of the law for railroads above 
mentioned must be taken as an adoption of principles, not 
as a basis for meticulous discovery of conflict with an 
established system in matters of detail. The choice of a 
jury trial is given when things take their ordinary course— 
not to break in upon the settled mode of adjustment when 
the ship is given up. 

The court concluded: 


We have no doubt that the injunction may issue, and 
that the statute regarding limitation of liability of ship- 
owners has not been repealed so far as claims like the 
present are concerned. 

The case was argued by Messrs. E. E. Sher- 
wood and John M. Woolsey for appellant and by 
Messrs. William S. Butler and James A. Gray for 
appellee. 


Admiralty & Maritime Law—Jurisdiction—Vessel 
in Floating Dock—Injury to Employee 

Admiralty has jurisdiction of an action for an injury to 
an employee engaged in repairing a vessel in a floating dock 
in navigable waters. 

Frank Gonsalves, v. Morse Dry Dock & Repair 
Company, Adv. Ops. 80, Sup. Ct. Rep. Vol. 45, p. 39. 

The district court, for lack of jurisdiction, had 
dismissed a libel brought to recover damages for 
injuries sustained by libellant, an employee of re- 
spondent, while at work repairing the Starmount 
resting in a floating dock. On direct appeal the 
Supreme Court reversed the decree. By Mr. Justice 
McReynolds it said: 

In The Robert W. Parsons (Perry v. Haines) 191 
U. S. 17, 33, 48, L, ed. 73, 80, 24 Sup. Ct. Rep. 8, this 
court held that repairs to a vessel while in an ordinary dry 
dock were not made on land. The Jefferson, 215, U. S. 130, 
54 L. ed. 125, 30 Sup. Ct. Rep. 54, 17 Ann. Cas. 907. Here 
repairs were made upon the ship while supported by a 
structure floating on navigable waters. Clearly, the acci- 
-_ did not occur upon land. The doctrine followed in 
Cope v. | allette Dry Dock Co. 119 U. S. 625, 627, 30 L. 
ed. 501, 502, 7 Sup. Ct. Rep. 336, that “no structure that is 
not a ship or  vonant is a subject of salvage,” has no appli- 
cation. That admiralty jurisdiction in tort matters de- 
pends upon locality is settle. 

The case was argued by Mr. Joseph Larocque 
for libellant, and by Mr. Charles J. McDermott for 
respondent. 

Eprtor’s Note: The Journat is indebted to Mr. 
Samuel C. Coleman of the New York Bar for the inter- 
esting review of the cases dealing with admiralty and 
maritime law in the April and May issues. 
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MES 
CORDENIO ARNOLD SEVERANCE 


Announcement of the recent death, at 
Pasadena, California, of Cordenio A. Sever- 
ance will be received by the Bar of the coun 
try with genuine sorrow. One of its strong 
figures has passed away—a man who not 
only was an outstanding member of the pro- 
fession, but also possessed many of those 
elements of leadership which bring distinc- 
tion in other fields. 

The American Bar Association had fre 
quent cause to congratulate itself that its 
welfare was one of the things to which he 
was deeply devoted during the course of his 
successful career. His energy of mind and 
his perfect willingness to do his full share of 
the hard work of any joint undertaking in 
which he had embarked proved an invalu 
ble asset on many an occasion. His presi 
dency of the Association was one of substan 
tial achievement in many directions, and left 
a lasting impress for good on the organi- 
zation. 

The news of his death was received just 
as this issue of the JouRNAL was going to 
press. We can therefore do little more than 
record the fact of his passing and the sorrow 
of his fellow-members of the Association, leav- 
ing to a subsequent issue the notice which his 
character and achievements call for. 


aemeeeesestialnat Ie ce 
EYE STRAIN AND LAWYERS 


It would be interesting to know how 
many lawyers who read the JourRNAL have 
ever thought that there might be a connec 
tion between some of its mechanical details 
and certain general considerations as to eye 
sight. Probably very few. Yet it is a mat- 
ter of fact that in choosing the type size 








and column width, as well as the sort of 
paper on which to print the magazine, these 
considerations were very largely controlling 

A soft finish paper was selected instead 
of a glazed or calendered kind because there 
is less glare and reflections from the former, 
and hence less irritation to the eyes. Law 
book publishers found that out long ago 
The calendered surface is better for the re 
production of photographs, but as pictures 
constitute a very small and unimportant part 
of the content of the JouRNAL as compared 
with the text, that consideration was set 
aside. The width of the column was fixed 
at 20 ems because it is generally agreed that 
a column much over 23 ems imposes an addi 
tional strain on the muscles of accommoda 
tion of the eyes. The ten-point type was 
chosen because it is large enough to be quite 
legible. And in spite of various criticisms 
of the size of the page, one of the secondary 
arguments in its favor was that when it was 
folded longitudinally, it was very easy to 
hold and read. 

These “secrets of our prison house” 
have been evoked by a certain passage in 
Solicitor-General Beck’s letter of resignation 
to President Coolidge. In that letter he 
said: “When I explain to you that I have 
had charge for the government of 983 cases 
in the Supreme Court during the last four 
years, and have at times, through force of 
circumstances, performed the doubled duty 
of Acting Attorney General and Solicitor 
General, you will appreciate that the work 
has meant a very great strain to my eye- 
sight, which has never been of the best.” 

Many other lawyers who know what 
eye-strain is will no doubt echo this cry 
de profundis of the distinguished Solicitor 
General. Probably no profession makes 
such a continued demand on the eye-sight 
as that of the law. Divers others profes 
sions, like that of medicine for instance, 
learn their technique from the books and 
then proceed to apply it in different ways. 
But books, innumerable books, unfortu 
nately, are a constant part of the very appli- 
cation of the lawyer’s technique. The spoken 
word has a very important place in his art, 
but most of all he deals with the written 
word, and this means a constant and exact 
ing use of the eyes. And from present indi 
cations there is no immediate chance of a 
let-up in the number of Reports and other 
kinds of legal literature which press for pro- 
fessional attention. 

In spite of the paramount importance 
of keeping the eyes in good condition for 












AMERICAN Bar ASSOCIATION JOURNAL 





the practice of his particular profession, the 
average lawyer is probably no better in- 
formed as to what to do in the matter than 
any Other class in the community. If his 
eyes hurt, he generally changes his glasses, 
and lets it go at that. If they get worse, he 
is filled with astonishment that the eyes that 
have steaded him so well in other years, 
which he has used continually in all sorts 
of bad lights, on all sorts of bad type, in all 
sorts of bad positions—on railroad trains, 
street cars, propped up in bed, facing a glar- 
ing sunlight, etc-—begin to make some pro- 
test against the treatment. He readily un- 
derstands hhow his legs get tired but there 
is generally surprise, not unmixed with re- 
sentment, that the most delicate organism 
f the human body should not be equal to 
everything. 

The wonder of course is, not that they 
cannot stand everything, but that they can 
stand one-tenth of the bad treatment to 
which they are carelessly subjected. In 
most cases the trouble is not that his eyes 
have failed him, but that he has failed his 
eyes—that is, neglected to give them the 
minimum of necessary consideration. Fortu- 
nately, the remedy is usually not difficult; 
merely the application of a little information 
and a little of the common sense that is so 
liberally applied in other directions. 


THE ORATORICAL CONTESTS 


An esteemed daily contemporary, pub- 


lished in Chicago, expresses a doubt as to 
the wisdom of the plan of having young 
high school students engage in oratorical 
contests with the Constitution as a subject. 
\propos of the recent event at Washington, 
it says: “Presumably the adults responsible 
for the contest were impressed with its 
value, both to the contestants and the youth 
of the land, but doubts assail us. We doubt, 
for example, that it is profitable for a lad 
f fifteen to receive, not merely a substan- 
tial prize, but national advertisement and 
the honor of consideration by a jury includ- 
ing the Chief Justice of the Supreme Court 
for an oration on a subject on which he can 
be expected at his age to have any origi- 
nal opinions; in fact, any opinions not bor- 
rowed from his elders. We doubt it is good 
for him or for the youth of the land, or for 
their elders, to have so much honor paid to 
the pleasant vocalizing of borrowed truisms. 
It is to put a premium on mere talk, of 
which may we be permitted to remark, this 
republic has an overproduction.” 


not 


That is one way of looking at it. An- 
other way is to consider that whole plan 
for speeches all over the country, followed 
by the final contest at Washington, as one 
method of arousing interest on the part of 
the young, and incidentally, the old, in the 
government under which they live and of 
which the young must ultimately be the sole 
supporters. If the contest at the capital 
were ail, our contemporary’s doubts would 
perhaps be justified. But that was merely 
the finale of a series of contests, in which 
many thousands of young people must have 
been interested. We do not recall the exact 
figures, but the total of these young people 
suggested last year by one who was familiar 
with the movement, was sufficiently impos- 
ing. We incline to think that this wide- 
spread direction of youthful attention to the 
elements of the government, by means of 
the familiar device of a contest, is likely to 
have very substantial value. 

Of course the opinions the young speak- 
ers express in all these contests over the 
country are borrowed. Most opinions that 
youth expresses in public or private are bor- 
rowed, and for the most part ought to be. 
The young speakers are not to be taken as 
instructors, but as learners themselves of 
what they are speaking. The contests are 
merely one way of impressing the ideas on 
their minds as well as on the minds of the 
thousands of their fellow-students who 
attend and are interested in them—impress- 
ing them at an age when the mind is plastic 
and receptive. The whole method is more 
or less dogmatic, it is admitted. No one 
expects the young speakers or hearers to 
reason deeply on the subject of government, 
or any other subject for that matter. But 
there is a value at that age in emphasis and 
repetition of “borrowed truisms.” 

It may seem to some an elaborate ma- 
chinery to accomplish what might be accom- 
plished better by instruction in the high 
schools themselves or in the home or some- 
where else. Perhaps it is. But it may be 
pointed out that the contests are not in- 
tended to supplant but to supplement other 
methods. It may also. be pointed out that 
as a result of all this publicity legislatures 
are passing laws to require the Constitution 
to be taught in the schools to those of suit- 
able age, and that the contests have no 
doubt had their part in stirring up the adults 
of many communities to see that more atten- 
tion is paid to the subject in the schools and 
elsewhere. 
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The Preparation of a Case for Trial 


By MartTIn F. ConsBoy 
Of the New York City Bar 


AST thou wift in his work: 
He shall stand before Kings. He will not 
be before them that are obscure.” The 

capacity for dispatching business, which Solomon, 
in this utterance, emphasizes as the quality that 
distinguishes the man of important employment 
from him whose efforts are known only to the ob- 
scure, is certainly a most desirable condition to be 
achieved by members of the bar. It is unnecessary 
to remind you that the congestion of business in ou 
trial courts, state and federal, continues and while 
the present condition is not the worst in the history 
of the courts of this country, it is certainly the worst 
in the federal system. The condition of the civil 
jury calendar in the Supreme Court is improving, 
but it still takes twenty-three months, one month 
lacking two years, after a case is at issue to get it 
to trial. The better. It now 
only takes from three to four months to bring an 
equity cause to trial. In the district court for the 
Southern District of New York, the condition, due 
to an utter inadequacy in the number of judges, is 
much worse. Civil jury actions take twenty-seven 
months to be reached for trial. Admiralty cases 
are two years behind and equity causes are not 
heard until the same length of time after issue is 
joined. 

The courts cannot dispatch business without 
the assistance of the bar, and the only helpful as 
sistance that the bar can render, apart from the 
refusal to institute unnecessary and even illegiti 
mate lawsuits and to interpose unjustifiable de 
fenses, is the careful preparation of such business 
as has a proper place before the courts. 

A case should not be brought to trial unless it 
has been prepared. The lawyer, who comes into 
court with an unprepared case, is wasting the time 
of judge, jury, clients and witnesses on both sides, 
and causing the community substantial 
Proper preparation of a case for trial is, there 
fore, in view of the consequences of the contrary 
practice, almost a public as well as a private duty. — 

All this is trite and often It is referred 
to only because it seems to indicate a professional 
obligation quite apart from its bearing upon the 
success to be achieved by him who makes a personal 
application of the moral. 

While the subject is, from every aspect, there 
fore, an important one, it is also an exceedingly dif- 
ficult one to discuss in a helpful manner. It is very 
doubtful that much can be said in the way of defi 
nite suggestion that will be of any material assist- 
ance in enabling you to prepare properly for trial 
litigated business. Preparation is only another 
1ame for work. The title and theme of this address 
might properly be “What Every Lawyer Knows.” 


seen a man 


6¢é 


equity calendar is 


economic 


loss. 


said 





as to points of law and 


arising 


f practical inforn 
loing things, pitfalls to be avoided, etc 

f the profession 

n of the Bar of the 


*A clearing house 
procedure, better ways of 
from the actual experience 
Conboy’s address was delivered before t Associat 
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Perhaps the most helpful and valuable result 
will be derived from these remarks is 
of interest in the subject itself and an attempt o1 


your part to formulate some definite es, based 
upon your own experience, for better preparation in 
the future. It is not expected that everything that 
will be said here will be accepted. It is enough if it 
serves to emphasize the necessity for proper and 
adequate preparation and bear some fruit in the 
more careful presentation to the courts contested 
issues. The form that the preparation takes 1s, 
after all, not the important thing. It is preparatior 
itself, backed by a determination to make it, 1 


matter how arduous and uninteresting the task may 
be, that enables lawyers to give courts a clear con 
ception of the nature of their contentions, 





which a decision in accordance with right and jus 
tice is of doubtful accomplishment 

The preparation of a case for tria one sense, 
is largely the work of the young lawyer, particularly 
when he acts with a more experienced associate. In 
a larger sense, however, it is every lawyer's tz 
should begin before the lawyer has even heard ol 


the case Chere is a good professional 


our law schools require some pre legal ci llegiate 
instruction. A mere familiarity with legal prin 
ciples does not make a lawyer. There must be pre 
liminary training or instruction, the purpose of 
which is to make possible the application of sucl 
principles to a given state of facts. Law instruc 
tion should, therefore, be preced d y that charac 


ter of education which, in the language of Newman 


“gives a man a clear, conscious view of his ow1 
opinions and judgments, a truth in developing 
them, an eloquence in expressing thx ind a force 
in urging them.” No man is a lawye ess he has 
learned to see things as they are, to go right to the 
point, to disentangle a skein of thought, to detect 
what is sophistical and to discard what is irrelevant 
Che lawyer must know how to accommodate him 
self to others, how to throw himself into their state 
of mind, how to bring before them his own, how t 


influence them, how to come to an 
with them. 

In no other calling is there suc! 
every phase of its activity to employ properly 
operations of analysis and synthesis, to relate 
to fact, and truth to truth, to assess every fact and 


truth at its proper value, to 


the 
fact 
reasi logically, to 
trace effect to cause, to distinguish the essential from 
the incidental and to hold to the necessary and es 
sential and discard the non-essential under a great 
variety of conditions and circumstances 

he proper preparation of a case trial 
should, therefore, begin long before the case itself 
has been heard of, and this character of preparatio1 
which precedes even instruction in iles of law 
must be continued throughout the fessional life 
of even the busiest lawyer. 

The great men of our professi 
most arduously in this character of 


for 


have labored 




























reparation. On the occasion of the dedication of 

monument to Rufus Choate, his nephew, who 
himself spent twelve years as junior associate to 
Mr. Evarts, told something of the older Choate's 
unremitting devotion to the broad scholarship of 
the law: 

Think of a man already walking the giddy heights of 
success, already a Senator of the United States from Mas- 
sachusetts, or even years afterwards, when the end of his 
rofessional labors was already in sight, schooling himself 


» daily tasks in law, in rhetoric, in oratory, seeking al- 
ways for the actual truth, and for the “best language” in 
which to emb the precisely one right word, “by 
which to utter it’—think of such a man, with all his ar- 


dent taste for the beautiful in every domain of human life, 
going through the grinding work of taking each successive 
volume of the Massachusetts Reports as they came out, 
down to the last year of his practice, and making a brief 
in every case in which he had not been himself engaged, 
with new researches to see how he might have presented 
it, and thus to keep up with the procession of the law. 


Verily “all things are full of labor; man cannot utter it; 
the eye is not satisfied with seeing, nor the ear filled with 
hearing.” 

Infinite work mcludes Mr. Choate, and he spoke 
with authority—infinite work is the only touchstone of the 
iighest standing in the law and the sluggard and the 
slothful who enter this profession must leave all hope 
ehind. 


How the truth of this was appreciated by another 
man of genius is evident from what was said on the 
occasion of Daniel Webster’s death, when one of his 
friends and associates at the bar recalled that Web- 
ster had told him of having found the Reports of 
Saunders on questions of pleadings when he was a 
student accessible only in their original Latin, and 
without the Williams note with which they were 
afterwards enriched, and how Webster related that 
he laboriously made a translation of them into Eng- 
lish and in that way made himself familiar and ac- 
quainted with the language of pleading. Similar in- 
stances might be multiplied indefinitely, but these 
will suffice as illustrations of the laborious methods 
by which the monumental figures in our profession 
have trained themselves for their work in the courts. 

Thus far what has been said has to do with 
purely fundamental things, but this subject is essen- 
tially one concerned with fundamentals. Therefore, 
me further observation regarding what may be 
called general preparation is probably in order. 
‘here must be such preparation not only in the 
realm of law but also in the realm of facts if facts 
ire to be properly presented to the court. The law- 
ver who prepares cases involving disputes between 
ustomers and creditors, bankers, merchants and 
tradesmen, ft which sources comes a consider- 

ble part of the legal business in this great com- 
mercial community, should have some knowledge 
f accounts. In his lectures to attorneys and solici- 
tors, Charles Warren emphasizes this character of 
general preparation. “Why,” said he, “figures are 
the weapons with which fraud and honesty are here 
hourly encountering each other; and dull, confused, 
inexpert honesty is constantly tripped up and van- 
quished by sharp, skilful and practiced fraud; 
which, in its turn, is often signally discomfited by 
in acute and experienced master of figures, well 


ersed in unravelling their fallacies and sophistries. 
aid b 


t was once said by a great parliamentary financier, 


that anybody understanding figures could make 
them say, and 


rove, what he pleased!” Warren 


lwells upon this topic because he had “seen so 
uny cases in which inattention to it, has been fol- 


ved by the most unfortunate and mortifying con- 
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sequences.” His recommendation, in which every 
lawyer of experience will concur, is that it is most 
desirable for the law student or young lawyer to 
take a course in book-keeping and the principles of 
accountancy. 

The general preparation of the lawyer who is 
to prepare cases for trial should also include some 
acquaintance with the elements of the natural sci- 
ences, at least to the extent of enabling the lawyer 
whose client’s business is concerned with those 
subjects to comprehend the nature of the contro- 
versy which he is required to direct. 

In short, all legal business, every case to be 
prepared for trial, has reference to some phase of 
human activity, and the lawyer in general prac- 
tice should endeavor to prepare himself for his 
work by constant instruction in a variety of sub- 
jects and it is hardly possible to conceive of any 
general information that may not at some time be 
valuable to the general practitioner who is, as 
Warren puts it, “in earnest about qualifying him- 
self for . . . a profession . With such numerous 
opportunities afforded . . . for displaying superior 
acquirements.” The facilities for acquiring such 
knowledge at this day in this city are unequalled. 
The lawyer whose general preparation is of this 
character is more than half prepared in the particu- 
lar case for the presentation of which to judge and 
jury he has been retained. 

Now, from the general to the particular. He 
who prepares a case for trial should keep it con- 
stantly in mind that the dispute involves facts un- 
known to judge and jury, who are to be acquainted 
with them by means of the evidence, which it is his 
office to prepare for presentation to them, so that 
thus acquainted with the facts they may render a 
decision in accordance with right and justice. In 
ordet\that a case may be properly decided, it must 
be properly presented and to be properly presented 
it must be properly prepared on the fact and on the 
law. There is no other sound rule for a lawyer to 
follow in the effort to convince court and jury of 
the justice of his cause. Certain*maxims of worldly 
wisdom regarding the treatment of judges, juries 
and witnesses have been formulated and pass cur- 
rent. Some of these arts and wiles of advocacy are, 
to say the least, of doubtful propriety. Their em- 
ployment has introduced into our trial activities a 
new word, “amosphere,” meaning an atmosphere 
created by cunning artifice in which it is expected 
that a bad case will flourish and a good case die. 
But whether such practices are ethical or unethi- 
cal, they are not a substitute for preparation. 

It is one of the most frequently repeated tru- 
isms of our profession that the way to win a case 
is to prepare it, and yet in spite of the general rec- 
ognition of the necessity of going into court ade- 
quately prepared, judges have to listen every day 
to lawyers who know only imperfectly what their 
cases are about, and who try to make up by extem- 
poraneous cleverness and ineffective eloquence for 
their own lack of careful preparation. While to a 
conscientious lawyer there can be no adequate ex- 
cuse for making such an exhibition, it is easy to 
understand that even in the best regulated offices 
emergencies may arise, which find even the careful 
lawyer insufficiently prepared. -Adjournments 
which are expected are suddenly refused ; witnesses 
disappear; documents are lost; and above all, 
clients, witnesses, assistants, and we must admit 
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even lawyers themselves, are inclined to procrasti- 
nate and delay. In spite of these inevitable tenden- 
cies, and in spite of the cases occasionally won by 
a sudden happy thought or the sudden lucky errors 
of one’s opponent, a trial lawyer if he wishes to 
present his cases properly and convincingly, must 
make up his mind at the start to prepare them until 
no single fact and no possibly relevant rule of law 
remains to be considered before he stands before 
the court. 

The preparation of a case 
the careful examination of the law and the facts and 
the greatest of these are the facts. Take care of the 
facts and the law will usually take care of itself 
It would seem self-evident that the most important 
thing in trying a case is to know what actually hap- 
pened and yet it is a most common error among 
persons who will even prepare the law with meticu- 
lous thoroughness and run down the decisions back 
to the early chancellors of England to postpone an 
inquiry into the fact almost until their very develop- 
ment in the course of the trial itself. One must, of 
course, approach an examination of the facts with 
a certain understanding of the law in the case. Be- 
fore you begin to look for the facts you must know 
what facts to look for, and for this reason the 
preparation on the law and that on the facts must 
be conducted simultaneously and with constant ref 
erence from one to the other. 

You will suppose yourselves starting upon the 
consideration of a law suit and the first thing you 
do is to consult with your client. He may be a 
difficult client. It’s the business of his lawyer, in 
his judgment, to win his case, and he has come to 
have his case won. He drops into your office with 
the idea that he can give you a short and hasty 
statement of what his troubles are and leave the 
rest to you and by some magic you can appear in 
court, repeat his story, and gain him a verdict. 
When he starts to tell you the facts out of which 
his case arises he betrays a natural bias in his own 
favor; he may conceal those circumstances most 
disadvantageous to himself; he insists upon empha 
sizing matters which you will ultimately discover 
to be of small importance; he exaggerates, confuses 
and distorts. When you seek to question him more 
particularly about the less favorable parts of his 
story he may exhibit irritation; he hints that he 
resents an apparent distrust of his frankness and 
believes that a self-reliant and capable lawyer 
should be satisfied with what he has already told. 
You must, nevertheless, with as much tact as you 
can command, pursue the inquiry to the fullest ex- 
tent. You must get from him his story as his ad- 
versary will tell it, and ascertain from him the facts 
that will be elicited by the more hostile ordeal to 
which he will be exposed on the trial. 

If this picture seems overdrawn, you will un- 
derstand that it is intended merely to combine in 
one composite portrait all the tendencies that may 
be detected in your conferences with a multitude of 
clients. At any rate it indicates the things against 
which you must be on your guard when receiving 
an explanation of the case from your client. 

Having obtained the most complete story that 
you can extract from him, you must start seeking 
for the witnesses who will complete and corrobo- 
rate his statements. 

All kinds of human beings may be witnesses 
and each witness presents his own peculiar difficul- 


naturally involves 






ties. They are described in books on advocacy 
There is the bold, confident teller of falsehoods 
and there is the timorous and uncertain teller « 
truths, and both are almost equally dangerous upor 
the witness stand. You must, of course, impres 
the witness from the start that what you want i 
nothing but an accurate and frank statement of th: 
facts as he knows them, but a friendly witness, eve: 
though honest, will be under a constant tendency ti 
distort the truth in favor of his side, and it may b 
very damaging to your case to have the judge o1 
jury detect a lack of candor in your witnesses. 

On the other hand an over-conscientious wit 
ness will often become uncertain in his own mine 
even of facts on which he should have no doubt 
whatever. He will begin to question the evidenc« 
of his senses and when he comes to the witness 
stand he will make his statement so timidly and i: 
such a qualified and uncertain manner that the jury 
will almost entirely disregard what he said. The 
best way of preparing either kind of witness, and 
the only way of preserving his version of the trans 


actions to which he is to testify, is to induce him t« 
tell his story as frankly and fairly as possible and 
to have his statement taken down by a stenogra 
pher and read over by him so that the facts, as he 


has stated them without reserve and in the quiet of 
the office, will be preserved for future reference an 
use. It will rarely in civil cases 
have a witness verify his statement, and it may 
prove disastrous if, on cross-examination, it devel 
ops that he has done so. It implies a lack of beliei 
on your part in his veracity. 

It is sometimes unavoidable in going over a 
case with a witness in this manner that the witness 
should sense what is material and what is imma 
terial in his account of the facts. This being so 
the line between preparing a witness for the 
on the witness stand in a proper manner and the 
process of coaching him in a carefully prepared 
story shade into each other by imperceptible de 
grees. Even with the most honest intention on th: 
part of both lawyers and client frequent considera 
tion of the story in view of the facts to be prove! 
will gradually tend to persuade the witness of th« 
truth of facts which are advantageous for him an 
of the non-existence of incidents which work to his 
disadvantage and gradually without any conscious 
effort he will prepare a story for repetition on the 
stand which is more or less biased in his own favor 
to his own degree of intelligence and 


necesSary t 


according 
honesty. 

Honest preparation must never shade into con 
nmivance at perjury and the severest tax upon the 
conscience of the lawyer preparing his case is t 
prevent a zealous client or witness from conforn 
ing his version of the facts to the exigencies of th: 
case. 

Be sure to see all the witnesses who can give 
any testimony relevant to the issues. You may not 
call them all. Some you will not want to call, but 
see them all. Some may die, others move away and 
their whereabouts become unknown. Do not rel) 
upon a certain number but be prepared to use a 
many as are available. 

Beside the living witnesses, 
is subject to all the defects, infirmities and uncet 
tainties mentioned, there are frequently certai 
silent witnesses to the essential facts of the cas¢ 
They always tell the same story and if their test 


whose testimon 
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ony is properly interpreted and understood usu- 
lly tell it correctly and convincingly. A layman 


ho has recently written a book on the proof of 


ises in court and has done so with great intelli- 
nce, and from a very wide experience in watching 
e errors and successes of lawyers, remarks that: 
Every lawyer sooner or later learns that the most 
rmidable evidence that appears in the court is the silent 
vidence of things. A letter, a telegram, a postal card, a 
gnature, is that which turns the scales of justice, 


| he quotes from a judicial report: 
I would sooner trust the smallest slip of paper for 
truth than the strongest and most retentive memory ever 
stowed on man 
It is therefore most important that in prepar- 
g for trial the lawyer should make a careful study 


the documents and physical objects in the case. 
here has been built up by experts an interesting 
1 elaborate science of handwriting and documen- 
ry examination with which you should become 
quainted. But the handwriting and physical ex- 
mination of the document are not the only thing, 
the possibility of forgery or imposture the only 
estion which arises with regard to documents. 
ne must consider the situation between the parties 


the time the paper was written; one must put 
eself back in the mental attitude of the writer and 


the intended reader, and words which on a casual 
bservation seem insignificant or bear an adverse 
terpretation may assume a clear and important 
eaning, upon reference to the documents that 
ive gone before and to the purposes and prejudices 


f the people for whom the document was originally 
tended. 
Sometimes 


ents or the pl 


equal importance with the docu- 
ical objects with which the case 


ils, and even of decisive importance, is the place 
which the events happened. It is a good prac- 

wherever ssible, to go to the place where 
accident occurred, or to view the construction 


out which the dispute arose. Many things be- 
me evident under such an examination which the 
st lively imagination would not detect from mere 
nversation in the office. 
There are cases which require a much more 
borate preparation than that already outlined. 
is reported of Mr. Justice Bradley of the United 
tates Supreme Court, that in order to decide one 
se intelligently he was forced to make a day and 
rht study of organic chemistry for a week with 
aid of the most distinguished experts. 
This leads us to the much discussed question 
expert testimony. A careful preparation by 
irning the outlines of a science or the technicali- 
es of a manufacturing process becomes inevitable 
a given case when it appears that witnesses must 
examined or cross-examined as experts on the 


tand, and here, as Warren puts it, if you are op- 


sed to a professional brother, who is far your su- 
erior in these matters, either through longer ex- 
rience, or natural relish for such pursuits, hav- 
g given to them that early attention for which a 
ea is made in the introductory part of this ad- 
ress or sustained it better throughout his profes- 
nal life, you and your client are at a real disad- 
ntage. 
One of thi st discussed questio, with re- 
rd to expert testimony has to do with t. ® value 
the testimony of experts to mental conditic” on 


he issue of testamentary capacity on the tria: f 


a will contest. The value of this kind of testimony 
is very frequently greatly overestimated, and as 
one is examining the witnesses of one’s opponent 
he often finds that the witness is testifying not to 
the facts as they actually existed, but is telling 
court and jury what in his opinion a person in the 
physical and mental conditions which he supposed 
the decedent to have been in at the time the will 
was executed would have thought and would have 
done had the expert’s theories of the decedent’s con- 
dition been correct. In such instances, it is, of 
course, the duty of trial counsel with your assist- 
ance to demonstrate that the person whose mental 
and physical characteristics the expert has imag- 
ined was quite a different person from the actual 
one whose conduct is under investigation. 

So far we have considered the question of 
preparation for trial as if the witnesses and the 
documents and the other things relating to the case 
were all ready at hand and could be easily examined 
by the lawyer. This is not always the fact and here 
arises one of the principal difficulties encountered 
in the preparation of a case for trial. Witnesses 
will not always come to one’s office; or even submit 
to interviews; they are not always friendly; the 
papers and documents can not always be found, and 
are sometimes in the possession of one’s opponent ; 
witnesses and documents frequently are located in 
distant states or countries, or speak or are written 
in another language than our own, and the actual 
work of finding and examining is sometimes one of 
great difficulty. A busy lawyer is compelled to 
leave much of this work to others and frequently 
has to have recourse to some of the remedies often 
inadequate and usually cumbersome which are 
provided by statute. 

Any discussion of the various proceedings pro- 
vided by our Civil Practice Act as aids to prepara- 
tion for trial would be incomplete without a refer- 
ence to the reformed English system and its influ- 
ence upon our own practice provisions. In this field 
the conservative Englishman has belied his tradi- 
tional character and given us an example so radi- 
cal that it has been followed in this country of 
progress and enterprise only hesitatingly and in 
part. For our purpose the outstanding character- 
istics of English reform are the regulation of prac- 
tice by court rule rather than by statute, and the 
supervision of practice by a number of court officers 
or masters. The former of these features has been 
entirely adopted in New Jersey, but only to a lim- 
ited extent in New York. The latter feature has 
only been partially adopted in New Jersey and has 
been entirely rejected in the recent reform in New 
York. The system of masters as it has been 
adopted in England is one to which we may ulti- 
mately be compelled to come, since it appears to be 
the embodiment of principles which are very impor- 
tant for the smooth and expeditious work of the 
machinery of justice. 

Order 30 of the rules of the English Supreme 
Court requires the plaintiff in most cases within 14 
days of the defendant’s appearance to take out a 
“summons for directions” upon the hearing of 
which the court or judge “shall, so far as practi- 
cable, make such order as may be just with respect 
to all the proceedings to be taken in the action . 
and more particularly with respect to the following 
matters: Pleading, particulars, admissions, discov- 
eries, interrogatories, inspection of documents, in- 
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spection of real or personal property, commissions, 
examination of witnesses, place and mode of trial.” 
It will be noted that this order makes the so-called 
“omnibus motion” compulsory and subsequent pro- 
visions of the rules bring it about that such mo- 
tion is actually heard before a master to whom the 
case is assigned and that the same master who hears 
this preliminary proceeding has charge of all prac 
tice matters arising i: the case throughout its 
course. 

In the rules of the New Jersey Supreme Court 
this provision of English practice is adopted only 
to the extent of providing for an optional proceed- 
ing known in those rules as a “preliminary refer- 
ence” with the added provision that such a refer- 
ence may be ordered by the court. As far as my in- 
formation goes such proceeding has been rarely 
ordered by the court and utilized hardly at all by 
the Bar. The reason for this is quite evident. When 
motions can be made for various forms of interlocu 
tory relief at any time during the progress of a 
lawsuit, it is too-much to expect of legal human na- 
ture that an attorney should gather together all of 
the motions which he will wish to make in the 
case, prepare them all at the same time, and bring 
them on at once. In New Jersey there has also 
been adopted a system of Supreme Court commis- 
sioners before whom the preliminary references are 
to be heard. It does not, however, appear from the 
rules that one commissioner has continuous charge 
of a specific case, or in fact that the commissioners 
have any function other than hearing preliminary 
references, if such a reference should be ordered, 
and of taking depositions. 

The various remedies given by the Civil Prac 
tice Act which are usually secured one at a time 
by distinct motions to the court, are in some cases 
very effective and perhaps in the usual case accom- 
plish all that can be expected in the way of clarify- 
ing the issue, but in a case of any complication they 
sometimes become difficult of operation. In the 
legal systems of continental Europe relatively more 
responsibility is assigned to the judge than under 
our system and one apparently secures a clear idea 
of a trial as a means to an end, the object of which 
is no more than the attainment of the just decision 
between the respective parties. Under our system 
of law, when the judge is content to be merely an 
inactive referee, a trial assumes the appearance of 
a combat between the opposing sides. There is 
something about it which appeals strongly to our 
sporting instincts, but we easily lose sight of the 
main object in the effort to outwit and score a 
point upon our antagonist. So it happens that each 
of the applications for various kinds,of relief has 
the appearance of a preliminary skirmish before 
the main battle, and time and energy are often con- 
sumed in gaining the confidence and applause of 
clients and in seeking to confuse and exhaust the 
other side in a series of motions, countermotions, 
appeals and preliminary manoeuvres which, if our 
sole object were the obtaining of the truth, the 
whole truth and nothing but the truth, should be 
quite unnecessary and altogether irrelevant. 

Moreover, each one of these motions comes on 
before a judge at special term who is overwhelmed 
with a flood of similar motions in other cases. After 
a brief and frequently confused argument in which 
he makes a more or less unsuccessful effort to un 
derstand what the case is about and passes on to 


the next 50 or 100 motions in other cases, and after 


several days when, unless he is a man of prodigious 
memory, the facts in all of the cases have becom 
confused in his mind, he sits down and on tl 

briefs which are submitted to him and which are 
necessarily short and sometimes misleading, award 


or denies the remedy requested. Successive m 
tions for other varieties of preliminary relief 
same action will, of course, be brought on, c 


fused in the same manner with all the other moti 
pending at the time, and a judge can not be « 
pected to remember the progress of the case an 
the effect of the various proceedings theretofor 
taken in the action upon each other. Even if he 


possessed a superhuman memory it would be of n 
use to him because by the time the subsequent pro 
ceedings are brought on he is no longer sitting at 
special term and the more recent proceedings are 
passed on by another judge who is a stranger to 
the case. Under the English practice, however, the 
parties are compelled to bring all questions of suc 
procedure before the master as far as possible at a 
single time. They can then be considered with re- 
gard to their effect upon each other and such steps 
as are taken subsequently are supervised by the 
same officer who had charge of the original pro 
ceedings. ) 

Without any immediate knowledge of Englis] 
practice it can safely be said that this arrange 
ment works for speed, fairness and the real ascer 
tainment of the facts in the case. Such was the 
conclusion of Chief Justice Taft after his visit to 
England and study of English practice in 1922: 

“In other cases,” he says in his speech before 
the American Bar Association in 1922, “the master 
or judge makes an order fixing time for pleadings 
and kind of trial, and no step is thereafter taken 
without application to the master or judge so that 
the latter supervises the discovery sought, decides 
what is proper, and requires the parties ‘to lay their 
cards face up upon the table’ and the real issue in 
fact and law is promptly made ready for the trial 
IT sat with Sir Willes Chitty, the learned and most 
effective head master of the King’s Bench. and saw 
the solicitors and sometimes the barristers come 
before him to shape up the issues, the pleadings and 
directions for trial. He knocked the heads of the 
parties together so that a clear issue between them 
was quickly reached.” 

The principle involved in this English practice 
has been rejected by the courts of New York in 
other fields in which its application would be at 
tended with less difficulty than the 
English system of masters would require 

In this branch it has been adopted, however 
by the federal courts. We are all familiar with the 
fact that in the Federal Court in suits on creditors 
bills all motions and proceedings have been hereto 
fore had before the judge to whom the cause was 
originally submitted on application for the appoint 
ment of a receiver. Some question has 1 
as to whether this practice was desirable in the spe- 
cific case of receivers’ allowances, but it has worked 
well with regard to the other intermediate proceed 
ings to have a judge pass upon each motion, who is 
familiar ~ ith all the other details of the case. Rul 
5 of te Equity Rules recently adopted for th 
Soutaern District of New York has taken awa’ 
f. .m the judge who appoints the receiver the au 
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rity to make i interim or final allowances from the witness himself. It depends a good deal 
f the receiver or his attorney, and requires that on the impression he will make. 
pplications tf h allowances shall be made at After the facts have been determined, after the 
motion te en such judge is not presiding. witnesses have been examined and the papers and 
the Eastern D ct, on the contrary, Rule 5 re- objects carefully analyzed and indexed, it becomes 


: S supé the judge who appoints the re-- necessary to determine the manner in which these 
er ove tters including such allowance. facts will be presented to the court, the order in 
the state similar rule has been in effect which the witnesses shall testify, whether some wit 
1 a compat f the workings of an equity re- nesses shall testify at all, whether a witness shall 
ership the State Court with the facility with testify upon the examination in chief or shall be 
ch it is 1 the Federal Court, furnishes held for rebuttal only. These questions will be an- 


good example the advantage of continuous su- swered differently in different cases and I know of 
r ion by nol ' ve ; : 
vision by a single judge ae." no rule by which they can be determined. One 
. ‘ onane “utor remedies 2 . . 7 ae. . 
The v terlocutory remedies furnished thing is always desirable where the facts permit 


e court on procedure are too familiar for me to 
your attention to them specifically. There is 
however, of the English practice 





it: The happenings in the case should be presented 
to the jury or to the judge in as vivid a manner as 
possible and where their visualization of the oc- 


“ ape th ‘oe rie ‘es ¢ tor Ye 3] oune 12 of the graphs, diagrams and models, the utilization of such 
‘ deters A She, instruments is one of the most effective means of 
. nglish rules stensrendinamaiae . acquainting judge and jury with the facts and obvi- 
Any: pa appanage. A arty Rep 8 ating the confusion that may even remain in spite 

> aaaoe aa a ager of can hen Gel fz - of the most lucid oral descriptions and explanations 

e muntia’ @ en in his possession or My en:phasis on the preparation of the facts in 
Pe ver, relating to any matter in question therein a case should not, of course, be understood as min 
s This p equires the party so ordered to imizing the importance of a thorough preparation 

e a list of t locuments which he has or has on the law. I have emphasized the preparation 
, id bearit e question. while Sec. 328 of upon the facts, however, because I believe that it is 
% ir Civil Pract \ct merely enables an applicant the side of the preparation of a case for trial which 











o secure nt as to whether one or more’ lawyers most usually neglect. The legal questions 
: ecific doct hich he mentions are or have are interesting to us because they come specifically 
- ; een in his opponent’s possession and does not have’ within our specialty. The facts frequently involve 
o Fl he same effect reventing surprise upon the _ principles and problems which are new to us, re- 
ial by the di e of new documents as the pro- quire labor sometimes of a disagreeable and unfam 
” sion adopted in England. iliar kind, and the examination of them often has to 
ne We return 1 to the preparation of a case’ be entrusted to others than ourselves. If one’s op- 
5° for trial under the New York practice as it actually ponent is a railroad or insurance company he finds 
= xists. After have learned from the client the himself in competition not only with the lawyer for 
at iture of the « our next concern is with the such a company with whom he may perhaps hope 
“" pleadings and related proceedings. In certain cases to compete on equal terms, but with a carefully 
ri e can ¢ pponent to supply a bill of constructed organization of experts for the deter- 
in irticulars for more detailed statement of the mination of facts. The independent lawyer, how- 
al ts as he bel them to be, but these bills of ever, must as a rule depend on the younger men in 
st irticulars aré metimes evasive and are by no_ his own office and in extraordinary cases the hired 
‘Ww eans so useful as the frequency with which they detectives or investigators from outside. Some of 
ne e sought would seem to imply the large law offices, particularly those specializing 
nd It is very often useful to examine our oppo- in admiralty or patent law, employe experts in the 
he nt before trial. Such an examination furnishes line of their specialty, but the general practitioner, 
- means of determining what our opponent’s ver- the facts in whose cases are selected by chance from 
sion of our c; ll be, and of checking his confi- the whole field of business, science, industry and ° 
ce lence on the trial by his previous statements, and even mischance, must secure such assistance as he 
i lso sometimes has the effect of informing him of can for each case according to the circumstances. 
it positic ntentions which we shall ad- The subject of specialization as bearing upon 
he nce. It is usually resorted to and if properly em- the preparation of a case for trial brings us to a con- 
ved can be ery useful method of reducing sideration of those attorneys whose specialty is not 
e sues to tl bout which there is a real dis- the trial of the cases, but their preparation. This 
he é Bea that in this department the 1s, of course, the line which divides the two classes 
t rder for such examination must specifically state of English practitioners. It is not quite so obvious 
e subjects of t inquiry ; that inside and outside of the great law offices in 
I have suggested, it is occasionally necessary Our country the same division of the profession is 
nt to take depositions in foreign countries or states, taking place. There are, of course, many lawyers 
ed ut where possible this should be avoided and who never try law suits and whose work corre- 
re e witnesses ught face to face with the court sponds to that of the English solicitor. There are 
ed 3 nd jury It impossible to make a written also many lawyers whose work day after day is the 
~d tatement appear to the jury as interesting and_ trial of cases prepared by other attorneys and who 
is herefore as effective and persuasive as testimony correspond in function with the English barrister 
ile bv a living person in the very presence of the These latter attorneys either have their cases pre- 
he urt. In other instances, however, it is much bet- pared for them by their employees in a large law -™. 


te ha hg P timon, in 


deposition form than 


office, or their cases are brought to them by other 
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attorneys practicing independently who do not, 
however, venture to try their own cases. 

The advantages and disadvantages of this form 
of division of labor present a question which in all 
its ramifications is too broad for present consider- 
ation. Our system makes it possible for a man to 
pass from one function to the other; brings the 
man who tries the case in more immediate touch, 
for good or evil, with the events from which the case 
arises, cultivates lawyers of broad and general ex- 
perience, and may under favorable circumstances 
produce judges whose knowledge of the law is sup- 
plemented by an intimate knowledge of the affairs 
of business. The English System gives a recog- 
nized standing to the mere preparer of cases, makes 
him an expert in his specialty, as it makes the bar- 
rister peculiarly proficient in his, and by reducing 
the number of trial lawyers produces a feeling of 
confidence and mutual understanding between the 
judge and the counsel before him and so makes for 
speed and smoothness in the actual trial of cases. 
We shall probably never voluntarily abandon our 
present system for that of England, but whether the 
development of our legal institutions will lead us to 
such a step involuntarily and imperceptibly, only 
the future will disclose. 

The result of the preparation of the law and 
facts should be embodied in a trial brief. The very 
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preparation of such a memorandum will enable you 
to coordinate the proof and the law into an inter- 
related and harmonious whole. It will assist t 
complete any deficiencies in the proof and to dis 
cover any lack of supporting authority for the 
propositions of law on which you rely. It will | 


the almost tangible evidence of the complete struc 


ture which preparation has erected In orderly 
fashion, the various steps in the proof should be 
marshaled with appropriate references to the plead 
ings, and the witnesses indicated on whose test 
mony you rely to support the statements of fact 


The authorities will be cited with pertinent quota- 
tions on the propositions of law. Such a document 
well prepared is an accomplishment of which 
lawyer may be proud. It gives assurance to the 
lawyer who prepared it if he is himself to use it, 
and it is of the greatest value to counsel who may 
be retained to present the case. The English bar 
rister depends almost solely on the brief furnished 
him by the solicitor and busy trial lawyers in this 
city who must very largely rely upon the prepara- 
tion of others can best dispatch the business in 
which they are engaged if furnished with a good 
trial brief. No matter who presents the case in 
court, the trial brief recording the results of the 
preparation if not indispensable is certainly most 
desirable. 


any 


Solicitor General Beck’s Resignation 


Solicitor General Beck’s resignation of a position 
which he has filled with such distinction was the occa- 
sion of the following correspondence between him and 
President Coolidge. We may state in this connection 
that, after a brief vacation, Mr. Beck intends to return 
to the practice of law in New York and Washington. 


“Dear Mr. President 
“Next month I shall completed 41 years in the 
practice of my profession, of which 15 have been given to 
the service of the Government in the Department of Justice 
“During the last four years it has been my great privilege 
to be the Solicitor General of the United States. No posi 
tion, to a lawyer, should be more enviable; but when-I ex- 
had charge for the Government 
Court during the last four 
gh force of circumstances, 
Acting Attorney General 
ppreciate that the work has 
which has never 


have 


have 
Supreme 


plain to you that I 
of 983 cases in the 
years, and have at 
performed the doubled 
and solicitor general, you will 
meant a very great strain to my ey 
been of the best. 


times, throu 
duty of 
sight, 
“It was for this reason that about a year ago I ex- 
plained to you my desire to from an office which 
otherwise it would be a great satisfaction to me to continue 
to hold. Circumstances subsequently arose which made it 
a matter of loyalty for me to continue in my office dur- 
ing a trying period when the Department of Justice was 
under attack. 

“As that has now 
new Attorney General, I am 
nation as Solicitor General of the | 
to be of any assistance that is in my power to the new 
Attorney General in the first days of his administration, 
I suggest that my resignation be effective at your conven- 
ience. 


retire 


ceased, with the confirmation of the 
writing to tender my resig- 


ited States. As I want 





tances, I should prefer to remain 
as Solicitor General until the completion of the present 
term of the Supreme Court in June, but after the hard 
work of the last four years I want to get a good rest be- 
fore resuming the practice of my profession in Washing- 
ton and New York 

“With an abiding appreciati your many courtesies 
to me, and with the hope and expectation that, in or out of 


Cider other circum 





some Wa t serve your 


am, dear Mr 


public office, I can continue in 
administration and the public, I 


faithfully) 


“JAMES M. BECK 


“Yours 


(Signed) 


Solicitor General: 


“My dear Mr 


“T have your recent letter expressin 


desire to retire from the post of Solicitor General as soon 
as may be convenient. On several earlier occasions withit 
the past year you have indicated to me your wish to retire 
and I am, therefore, constrained to acquiesce, much as | 
regret your loss from the public service 

“Having in mind that there are some important cases 
which you have prepared for presentation in the Suprem« 


Court, and recalling your generous assurance to me of 
your willingness to remain until they may be argued, I ac 
cept your resignation to take effect when your successor 
shall have been appointed and shall have qualified. This ar 


rangement will insure to the Government the advantage of 


having represent it in the pending important mat 
ters 

“In accepting 
ticular acknowledgment of the 
guished ability with which you have discharged the duties 
of your high position. Your record as Solicitor General will 
stand as one of the notable proofs that the Government is 
so many times fortunate in being able to enlist the most 
eminent of talents and highest fidelity, not because of the 
but because of the fine sentiments of pa 


you 


your resignation I wish to make par 
faithfulness and _ distin- 





compensation, 


triotism which animate those who thus honor to the 
public service. At a great sacrifice to yourself in every 
thing save only reputation, you have given your splendid 


energy and exceptional capacity to the furtherance of the 


national interests. Contemplating your re i achieve 
ment, I have to express the hope that it may be alike a1 
inspiration and a model to many others 

“With every wish for your enjoyment of happiness 


health and prosperity through a long future like use 
fulness, I remain, 
sincerely " 


“CALVIN 


“Most 


OOLIDGI 
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CURRENT LEGISLATION 


Further Statutory Changes in the Legal Status of Women 





By J. 
HE articl Statutory Changes in the Legal 
Status of Women in the Journal for February, 
1922, reviewed the then recent progress of 


intended to put men and 
legal basis. The article distin- 
between the Wisconsin Act,’ the blanket 
equal rights to women, and the 
which amended particular laws 
of the common law in particular 
stances. The Wisconsin Act women in 
language “the same rights and privileges 
men in the exercise of suffrage, 
ct, choice of residence for voting 
holding office, holding and 


erican legis! 
men on an € 
rm of granting 
pe of legislati 
changed rules 
gives 
neral 
ler the law 
lom of cont! 


B eedom o 





urposes, jury rvice, 
nveying prope care and custody of children, 
1 in all other respects. The various courts, ex- 
' itive and istrative officers shall construe 
statutes where the masculine gender is used to 
lude the feminine gender unless such construc- 
will deny to females the special protection and 
ileges which they now enjoy for the general 
lfare The courts, executive and administrative 
ficers shall make all necessary rules and provi- 
ns to carry the intent and purpose of this 
tute.’ 
The Wisc court has held that the limita- 


of a married woman to act as an 
lorser without consideration of 


n on the power! 
commodation en 


husband’s note, is abolished by the statute. The 
itation on her right to contract at common law 
a disability and not “protection enjoyed for the 


the safeguards formerly thrown 
nen in their dealings with their 


S| 
neral welfare, 
und married 


sbands appear to be swept away. The court says 
it what is saved under the expression “general 


“statutes enacted in the 
ercise of the police power.” There are “funda- 
ntal differences between the “sex as a 
sis of classification in the enactment of laws re- 
ting to the health, morals, and general well-being 
our people” cannot be contested. 

There has been much objection to the act on 

ground of vagueness and uncertainty,*® a 
int to which attention was called in the preceding 
ticle in the Journal. Jennie McMullin Turner in 
article in the Wisconsin Law Review concludes: 
hose who were responsible for the Wisconsin law 
uld do a real service for the cause of honest legis- 


fare” are rights under 


” 
sexes, SO 


tion if instead of holding up the Wisconsin law 
model to the rest of the country they would 
ept it merely as a temporary makeshift, and 


ts defects as soon as possible by 
such specific amendments of the 


k to remedy 
substitution of 


tutes as careful investigations show to be desir- 
le."*-* The court appears not to share this fear. 
says: “No doubt some difficulty will be encoun- 
1 in the application of this statute to the law 
erally The lificulties, however, will not be 
Wisconsin Statutes, Section 6,015 
First National Bank of Wisconsin v. Jahn, 179 Wisc. 117. 
1 Wisc. Law Review 3860; 6 Marquette Law Review 164; 2 
Law Review No. 2, p. 108, the last two articles by women 
S-a. First National Bank of Wisconsin v. Jahn, supra, note 2 
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insurmountable. In practice they may prove to be 
not even formidable.” 

No states have followed Wisconsin’s lead in 
blanket legislation with its accompanying vesting 
power in the courts to make the general terms spe- 
cific. Nearest to it is Indiana 1923, Chapter 63. The 
act declares “all the legal disabilities of married 
women to make contracts are hereby abolished, ex- 
cept as herein otherwise provided.” It then regu- 
lates the holding and conveying of property by mar- 
ried women, but requires that the husband join in 
any executory contract to sell, convey or mortgage 
her real estate or in any conveyance or mortgage 
thereof. Married women are bound by their con- 
veyance of title and as principals in official bonds ; 
they are also liable for torts and husbands are not 
liable for contracts or torts of their wives, except 
that husband and wife are jointly liable for torts 
committed by the wife by direction of her husband 
or in his presence with his consent. The husband 
is free from liability for the debts of the wife, even 
for repairs made on her real estate by his order, but 
in this case only if her consent in writing is de- 
livered to the contractor. Married women resi- 
dents of the state have the same exemption of prop- 
erty from seizure or sale for debt as a householder. 
The liability of the husband for debts of the wife 
contracted before marriage is limited to the personal 
property he may receive through her or derive 
through the sale or rent of her land. The act, how- 
ever, recognizes the position of the husband as 
normally the income producer of the family by giv- 
ing the wife the right to support for herself and 
infant children, in case of desertion by the hus- 
band, if he is in prison or is a drunkard. 

Louisiana by Act No. 24 (1924) changed the 
statute making married women incapable to con- 
tract, so that they would specifically have the capac- 
ity to contract. Hawaii 1923, Chapter 9, allows 
women of full age to be sureties on bonds. Ken- 
tucky, 1924, by Chapter 40 allows a married woman 
to serve as executrix, administratrix, guardian or 
in any other representative or fiduciary capacity 
“now allowed to men.” After a long dispute, Cali- 
fornia, by Chapter 18, 1923, makes husband and 
wife equal in respect to the disposition of commu- 
nity property on the death of one spouse, though 
the right of the husband is preserved as the man- 
ager of the community during the life of the com- 
munity. At the death of either spouse the whole 
estate goes to the survivor, except that one-half 
may be disposed of by the decedent by will. The 
dificult problem of management of the community 
estate after the death of the wife is attempted to 

be solved by continuing the husband in full control 
of the personal property during the administration 
of the estate and permitting him to deal with the 
real property unless a claim is recorded by a dev- 
isee under the wife’s will. 

Equal rights in respect to children has been 
another plank in the platform. The legislatures have 
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and. In 1922 by 
mitted the 


mentary 


met ting this dem 


setts pet 
lusetts peri 


been liberal in 
Chapter 461 Massac 


ment by either parent of a testa 


appoint- 
guardian 


for the minor childret In 1923, Nevada, Chapter 
4, Tennessee, Chapter 41, granted equal rights in 
respect to the guardianshi children to either 
father or mot! New York, Chapter 235, pro 
vided ¢! r parent should have any prima 
facie right to 1 poe of a minor in cas 
of separation but that the judge shall consider the 
best interests f child North Dakota, 1923, 
Chapter 153, gives to fathers and mothers of un 


married minor children equal right in regard to the 
custody of the children and control over their sav 
vested solely in the 


ings. This right formerly was 

father. In another way equal rights in respect to 
children is enforced by Colorado, Chapter 80, 1923, 
which authorizes the mother to join the father of 


an injured child in a suit to recover damages for 


its injury and gives each parent an equal interest 


the"judgment where a joint action has been main- 


tained. Ohio, 1923, by ( hapter 122 makes both 
father and mother joint natural guardians of their 
children and recognizes the change in conditions 


that has come about through the greater economi: 
independence of women by giving the paramount 


pare nt who is actually sup 


right to the child 

porting it. 
Massachusetts, 

the consent of both 


1923, requires 
marriage of a 


minor. The law amended mad« the con- 
mnsent of the mother 


sent only of the father, the c 

being necessary in case the fathe: dead or in- 

capacitated. New York, 192 $39 al 
the 


by Chapter 304. 
parents to the 
1lecessSary 


were 
by Chapter 


lows guardianship in socage to be exercised by 
parents jointly or by the | having custody of 
the minor and further equalizes the position of men 
and women by striking out the provision of the 
law by preferring males for this form of guardianship 
as between relatives of th ime degree of con 
sanguinity. 

In other dealings with the rights of married 


followed. In 
hapter 59, allowing 


ty is 





women the principle of equa 
1923, Vermont passed an act, ( 


a married woman to adopt a child or to change her 
own name, thus putting her on the same basis as 
her husband in these respects. The amended act 


married woman power 
to do these things, in the case of a married man 
with the consent of his wife, and the law makers 
doubtless believed that they must go the whole way 
in assuring equality. T t clearly 
the tenet of the : League that married 
women are entitled to their own names. 

Equality in pol rhts, especially the right 
of women to vote assured by the 19th Amendment 
requires legislative regul Ohio in 1923, by 
Chapter 118, gives women full equality with m 
in respect to Even though they are not 
separated the residence of married women is 
not always the hat of their husbands and 
the legal fiction th: the husband is 
the domicile of the wife is clearly not acceptable 
as determining d micile r purposes of voting. 
The Ohio Act recognizes this by providing that the 


gave any other pet 


rect on! zes 


n 


voting 
actual 
Same as 


e of 


‘voting residence of a married woman mav be de 
termined in the same manner as that of a married 


1923. vy { hapter 417 pro 
rried woman for the 
is determined as 


man.” Pennsvlvania 
vides that 


purpe Se 


the domicil 


f voting o1 holding office 
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though she were unmarried and 922, Massac 

setts lays down the rule that for the purpose « 
voting and registration a married woman dwelling 
or having her home separate and apart from he 


exempt women 
: f +} 


isters of the 
de sign 


husband shall be deemed to reside at the pla 
vhere she dwells has her home Che member 
of the Lucy Stone League will be pleased by Ne 
Jersey, 1923, Chapter 123, wdich requires wome: 
attorneys who marry to sign legal documents wit! 
the same names that they had at the time of admis 
sion to the bar, followed by the hus! l’s surnam 
Women attorneys are also required t ( 
ten statement of their intended marriag: 
change of name with the Supreme Court 

The rigl ht of women to serve o1 es has not 
followed in all the states the right t te. In 1923, 
Massachusetts by Chapter 53 appointed a speci 
commission to investigate jury service in the Con 
monwealth with special reference to service of 
women on juries and the extent to which the pres 
ent facilities must be altered if women are to be 
made eligible for such service. | siat 1924 
No. 19, allows women to serve a irors, eithe 
grand or petit. The tendency 1 ecognize that 
women had reasons for exemption from jury dut 
which were not always easy to specify led severa 
of the states to allow women to excused 
their request from jury duty. The Oregon statut 

providing’ was questioned in th irts as 
lating the constitutional provision rbidding tl 
granting of privileges and immunities to “any citi 
zen or class of citizens which, upon the same tern 
shall not equally belong to all citizens.” The court 
held that the legislature had the same authority t 
as a class that it had to exempt min 


teachers and other classes 


the exemptior pro. 


Gospel, 
ated in 





isions of 


persons 


the statute.° In Louisiana the | stitution it 
19217 went even further in securing women against 
jury service without their consent. No woman ca! 
be drawn for jury service unless “she shall have 
previously filed with the clerk of the district court, 
a written declaration of her desire to be subject t 


such service.” It was contended that this sectio1 
was a discrimination against the sex and in viola 
tion of the 19th Amendment to the Constitution « 
the United States. The court held that the 19t! 
Amendment did not confer the right to serve o1 
juries. In its opinion this provision of the stat 
Constitution is altogether favorable to the wome: 
because Gt gives to “each and ev: one of then 


Saying whether she shall subject 
It does, however! ge the 
on juries in that it re 
mething that is not required of men. t 
them eligible for jury service 
\nother serious difficulty with the mixed jut 
arises when the jury is locked up in the attempt to at 
rive at a verdict. The statutes frequently provide that 
the jury shall be kept together under — of ai 
officer until they agree upon a verdict. Evident! 
where the jury remain out overnight. the presen 
of women on the jury would render situatior 

difficult. The Supreme Court of Iowa solved 
blem by holding that the fact that tl 


the option ons 


to jury service won 
en's right to serve uires thet 
to do s , 


. | 
make 





very 
1i@ women 


4 See American Bar Association | \ e VIII, N 
lary, 1922 
- 


Acts 1921, Chapter 273 

he v. Putney, 224 Pac. 2 
Se ‘ Article VII 

St ray, 95 Southern 41 
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1 


jurors were allowed to spend the night in a sepa- 
rate room from the men jurors under charge of a 
female bailiff was not sufficient to justify the court 

eranting a new trial. Pennsylvania by statute® 
expressly permitted separation of men and women 
jurors for rest and sleep. 

An interesting experiment has been tried in 
me of the states, including Oregon, since women 


have come into court. The legislature was 










jurors 



































































work for teachers of either sex. The tendency to- 
wards equality is shown also in the law of dece- 
dents’ estates. In 1923, Connecticut passed an act, 
Chapter 77, changing the rule of the common law 
which presumed that where the husband and wife 
died in the same accident, it would be assmed that 
the wife died first, by enacting that where there is 
no evidence to show which died first, it shall be 
assumed that death was simultaneous. The old 
theory that the wife was the weaker vessel and 
therefore would have succumbed the sooner is cast 
aside. New York in the same year, by Chapter 233 
made the testamentary age for wills of personal 
property the same for both males and females, 18 
years, and by Chapter 234 abolished any distinc- 
tion of sex in inheritance in cases of intestacy. The 
same state by Chapter 293 made mother and father 
equal in respect to their rights of inheritance in the 
real estate of a child who dies intestate. New 
Hampshire, by Chapter 10, 1923, grants married 
persons without distinction of sex power to make 


The same leveling spirit caused the legislature 
in Ohio, 1923, Chapter 125, to raise the age of ma- 
jority for females to 21 years, the same as men. 
Evidently the old idea that women developed 
earlier than men and were consequently entitled to 
exercise legal rights at an earlier age has gone 
down with other old legal theories of distinction 
between the sexes. 






and Neighboring Fields and to Brief Mention 


are engaged in the task of trying to preserve order in 
our riotous profusion of precedent. 

He warns us, however, that, “Over-emphasis of 
certainty may carry us to the worship of an intolerable 
rigidity,” that “hereafter, as before, the changing com- 
binations of events will beat upon the walls of ancient 
categories.” The second need must not be lost sight 
of, therefore, and it is to this need that the major part 
of the volume is devoted. 

A philosophy of law such as he has in mind will 
tell us, he says, how law comes into being, how it 
grows, and whither it tends, and it is these things he 
discusses from the viewpoint of the judicial as dis- 
tinguished from the legislative process. The discussion 
begins with an illuminating exposition of the nature 
of law itself. Law to him rests in some principle of 
order revealing itself in uniformity of judicial action. 
When principles have so established themselves that 
they may be predicated as the basis for future judg- 
ments, they may be called laws. Law then is, “that 
body of principle and dogma which with a reasonable 


measure of probability may be predicted as the basis 


for judgment in pending, or in future controversies.” 


versuaded that in cases involving minors, the pres- 
ence of women on a jury would assure the defend- 
nt a fairer trial. Consequently, Oregon by Sec- 
n 10 of Chapter 273, Laws of 1921, required that 
ne half the jurors in a case involving a minor un- 
ler 18, either as defendant or complaining witness, 
~ be women. The provision was held constitutional 
e- nd commended by the Supreme Sourt,’® but never- 
- theless it was repealed at the 1923 session by Chap- 
- ter 170. Perhaps the fact that women in Oregon 
4 re excused from a jury at their request and the 
=a msequent possible delay in securing a jury might 
= F have affected the action of the legislature in repeal- wills. 
ot f ing the statute 
e! Equal rights for school teachers of either sex 
at is made progress. Massachusetts by Section 460, 
ut ‘ Laws of 1923, forbids discrimination based on sex 
ra 1ong teachers in Boston New York, Chapter 
of 614, 1924, establishes the rule of equal pay for equal 
ute ; 
j State v 5 I 120; State v. Putney, supra, note 6 
t 
iti 
Tm 
or CURRENT LEGAL LITERATURE 
iit 
\ Department Devoted to Recent Books in Law 
am of Interesting and Significant Contributions Appearing in the Current 
i Legal Periodicals 
cal - 
lave 
art, Among Recent Books 
t t 
tio! 5 a. SE 
ola 3 HE Growth of the Law, by Benjamin N. Car- 
n < | To LL. D., New Haven. Yale University 
19t! ; Press, 1924. Pp. 145. $1.75. In an introduc- 
Oo ry note the author says: 
stat: “These lectures, given at the Law School of Yale 
met niversity in December, 1923, are to be regarded as 
hen supplement to lectures given at the same University 
yyect 1921, and published by the Yale University Press 
yon inder the title of “The Nature of the Judicial Process.’ ” 
thet “Some thoughts, imperfectly developed in the first 
1, t ries, seemed to call for fuller and more explicit 
statement in the second, even at some risk of repeti- 
jut tion.” 
10 al He states in his opening lecture the problem to 
> that vhich he specifically addresses himself in these lectures, 
of al s follows: “The law of our day faces a twofold need. 
ent! he first is the need of some restatement that will 
sen¢ ring certainty and order out of the wilderness of 
ation recedent. This is the task of legal science. The 
olved econd is the need of a philosophy that will mediate 
omen etween the conflicting claims of stability and progress, 
- ind supply a principle of growth.” 
He discusses hopefully the efforts of the American 
iw Institute to satisfy the first need, and gives encour- 






ng endorsement to the efforts of those scholars who 





Law holds no illusions of certainty to one who so 


defines it. It is contained in no neat categories; it is 
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bound only rarely by rules of inexorable logic. All of 
the factors which may reasonably be expected to in- 
fluence the balances of judicial weighing enter into the 
inquiry of one who seeks to predict that action. To 
the extent to which they have been duly taken into 
account, it is the duty of the judge to realize the pre- 
diction based upon them. Where judicial action can 
be predicted with confidence, there is little for the 
judge to do, but declare the law; he has little hand 
in its shaping. But questions arise where no confident 
prediction can be made, where the judge has to select 
among competing principles, which strive for recogni- 
tion, or perhaps bring into consciousness one hitherto 
unannounced. Here is opportunity for growth through 
judicial action, and here the judicial function reaches 
its culmination. And the judge, who is to be a law 
giver, must be not merely a lawyer, but a philosopher, 
and if his decisions are to become significant guides to 
new predictions, he must be an artist as well. He who 
reads this volume must recognize, if he was not already 
aware of it, the breadth of the author’s philosophy and 
the perfection of his artistry. 

Oriver S. RUNDELL. 
University of Wisconsin 


The Philosophy of Law. By Roland R. Foulke 
Philadelphia. The John C. Winston Co. Pp. 102. 
$1.25.—This little volume is an expansion of an article 
which appeared under the title of “Definition and Na- 
ture of Law” in the XIX Columbia Law Review, p 
351, and which later served as an introductory essay 
on “The Definition and Nature of the Laws of Human 
Conduct” in the author’s treatise on International Law. 

It is written in a vigorous, readable style. In 
every respect it indicates originality and independence 
of thought, and an intolerance of language subject to 
misconstruction. Words of debatable meaning are 
rigorously excluded. Thus the words “state” and 
“right” are discarded as useless for the purposes of 
accurate discourse. That some at least of the ideas 
represented by these words are fundamental in a dis- 
cussion of the philosophy of law can hardly be denied. 
It is not clear that anything has been gained in sub- 
stituting other expressions. Perhaps their apparent 
ambiguity lies in part, at least, in the fact that they have 
been subjected to repeated analysis, and their various 
meanings sharply limited. “Duty” too is thrown over- 
board with the declaration that “The notion of a duty 
may be properly entertained in an ethical discussion, 
but is totally unnecessary in any investigation of polit- 
ical power or public opinion.” 

Further, “The notion of duty and a corresponding 
right, which is so largely employed in legal philosophy 
and juridical analysis, is a useless fiction, and the 
sooner it is discarded, the better it will be for clear 
thinking.” If this is true, a great deal of fruitless 
labor has been expended in recent years in describing 
the nature of legal relations. 

The author has not of course abandoned the use 
of the term “law,” though that too has many meanings, 
as he recognized. He naturally defines it for his pur- 
pose, however. He offers the following definitions: 
“(1) Law is the external compulsion of public opinion 
and political power in determining conduct. (2) Law 
is the conduct actually followed or likely to be followed 
in any given community under the compulsion of the 
external factors of political power and public opinion.” 
The latter appears to be the definition acted upon and, 
accordingly, it is said that, “It is believed that the 





proper field of the philosophy of law is the explanation 
of the operation of the external factors of political 
power, and public opinion in determining human con 
duct.” This seems strange doctrine, if the writer 
understands the language used. If one describes the 
effect of public opinion, or political power in inducing 
the bootlegger to conceal his illicit operations, is h« 
talking law? If he is, and that is all that law is, many 
phenomena of interest to those whom we ordinarily 
class as students of law will be left untouched. Mr 
Foulkes’ book is provocative of thought, even if it 
does not produce agreement 

OLIVER S 

University of Wisconsin. 


RUNDELI 


Criminology. By Edwin H. Sutherland. Phila 
delphia: J. B. Lippincott Co. Pp. 643. $3.50. This 
is a book which may unhesitatingly be recommended 
in extremely warm terms. Professor Sutherland deals 
first (after some general observations) with the causes 
of crime. Then comes the machinery of apprehension 
and trial, and finally the treatment meted out to the 
offender. Within these bounds he has succeeded in 
including almost every question involved in the whole 
problem of antisocial conduct. Probably there is 
scarcely a subject in which more contentious issues 
might be raised, yet the author succeeds in treating all 
with entire fairness. The most important arguments, 
pro and con, are indicated without bias, so far as the 
method of putting them is concerned. Usually this i 
followed by a brief outline of the author’s view and 
his reasons for it. A point especially noteworthy is his 
freedom, through the entire book, from any tendency 
himself to be carried off with enthusiasm for any one 
way of meeting a group of difficulties, any panacea 
which would be the one thing needful to make all well 
Perhaps this balanced, wide-sweeping viewpoint is due 
to the extremely great mass of material of all kinds 
consulted in preparing the book (its volume is indicated 
both by the chapter bibliographies and by the numerous 
footnotes), but in any event it forms one of the most 
pleasing features of an able book. The contrast is 
striking between the mature deliberations of the author 
and the hasty effusions of perennial law enforcement 
committees—whether made up of business men, law- 
yers, doctors or what not—the speed of whose appoint- 
ment is usually exceeded only by the rapidity with 
which their detailed reports are produced. It would 
seem that every citizen should feel some interest in the 
crime problem confronting us, and it is certainly true 
that no more effective means can be hit on to ; 
a broad understanding of it, than by reading this very 


secure 


adequate book. 


Another addition has been made to the Service 
Monographs of the United States Government, pre 
pared by the Institute for Government Research. This 


is The Federal Farm Loan Bureau by W. S. Holt ( Bal 
timore: Johns Hopkins Press. Pp. x 160. $1.00). The 
history of the situation giving rise to the bureau, its ac 
tivities since its establishment and a reprint of the laws 
governing it fill the major part of the There is 
also a full bibliography. The book therefore consists it 
an intensive treatment of a part of the field more broad! 

dealt in in Morman’s Farm Credits in the United States 
and Canada (reviewed in the October, 1924, 
this Journal). 
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CuRRENT LEGAL LITERATURE 





Current Law Journals 


HARLES FAIRMAN discusses “Some Limita- 
tions on the Police Powers of Municipalities Im- 
posed by the Federal Constitution” in Illinois Law 
Review for February. In the same journal, Prof. 
Ernst Wilfred Puttkammer, University of Chicago, 
iakes a critical analysis of “Consent in Rape” to de- 
termine “how far a defendant may be able to excuse 
imself by showing that his victim made no opposition, 
here, however, it also appears that the latter was 


boring under mistake, or was deceived as to some 
ircumstance involved, or was intoxicated, etc.” In the 
\pril issue of this journal, Mr. Puttkammer continues 


is inquiry in an article entitled “Consent in Criminal 
Assault.” 
Virginia Law Review for March contains the first 
instalment of an interesting analysis and discussion of 
e so-called flexible or elastic tariff, the development 
nly come through the painful method 
f trial and error.” The paper undertakes “to describe 
ie legal questions presented by its practical applica- 
m,” in the hope that it may arouse “wider interest 
n the subject and, if possible, enlist the assistance of 
enlightened professional opinion in the solution of 
fundamental problems.” The article, by Henry H. 
Glassie, is entitled “Some Legal Aspects of the Flexible 
arif.’ The same journal contains an inquiry by 
Herbert Barry into the application of the maxim “The 
King Can Do No Wrong” in the United States, par- 
ticularly with reference to the Federal Government. 
Mr. Barry suggests the desirability of general legisla- 
tion providing for the determination of certain classes 
of claims against the government. 

Prof. John Barker Waite, University of Michigan, 
presents a careful inquisition into the nature of irre- 
sistible impulse as a defense in an article entitled “Jr- 
resistible Impulse and Criminal Liability’ in Michigan 
Law Review for March. The same author also con- 
tributes an interesting article on “Caveat Emptor and 
the Judicial Process” in Columbia Law Review for 
February. He suggests that the issue presented by the 
loctrine caveat emptor is one “of immense and most 
mportant economic effect, which has been decided and 
redecided, but which, strangely enough, the courts seem 
never to have considered on the merits of its economic 
elations and effect.” After tracing the doctrine from 
ts inception, he shows that it has been rigidly adhered 
) by the courts, even where a permissible, if not re- 
uired interpretation of statutes, afforded an oppor- 
tunity to break away; he concludes that while it may 

that the doctrine is based upon what the courts be- 
eve to be the wiser policy, still ““one who reads the 
pinions can not avoid the conclusion that an economic 
roblem of the greatest importance, a problem which 
ther countries have solved differently from ourselves, 
is been persistently treated as though it were merely 
matter of formal logic.” 

Under the title “Compulsory Compensation Insur- 
nce,” Prof. Robert S. Marx, University of Cincinnati, 
lvocates that “we abolish the personal injury suit as 
he sole means of securing compensation for persons 
ho are injured or killed in the use of our streets, and 
hat we compensate every person who is injured and 
he dependents of those who are killed out of an in- 
urance fund without regard to fault and in the same 


f which “can 


manner aS we now compensate those who are injured 


r killed in industry.” He argues that the number of 





street deaths and injuries is a social menace; that our 
present legal mode of redress is incomplete, inadequate 
and unjust, and that the risk of injury should be borne 
by the transportation industry using the street through 
the compulsory payment of premiums to an insurance 
fund. The article appears in Columbia Law Review 
for February and is reprinted in American Law Re- 
view for March-April. 

A most helpful classification and analysis of the 
modern statutes affecting the husband’s right to the 
wife’s services is contributed in an article by Prof. 
Joseph Warren, Harvard Law School, in Harvard Law 
Review for February and March. The article is en- 
titled “Husband’s Right to Wife's Services.” In the 
March number of the same journal Charles Warren, 
of Washington, under the title “Federal Criminal Laws 
and the State Courts” suggests that the congested con- 
dition of the dockets of the Federal Courts “renders it 
desirable that consideration be given to the possibility 
of a return to the practice which was in vogue in the 
early days of the Federal judicial system,” of allowing 
the State Courts concurrent jurisdiction with the Fed- 
eral Courts over violations of Federal criminal law. 

Paxton Blair, New York City, has summarized the 
changes made in Federal appellate procedure by the 
new act in Columbia Law Review for April under the 
title “Federal Appellate Procedure as Affected by the 
Act of February 13, 1925.” In the same issue of this 
review Prof. James C. Bonbright, School of Business, 
Columbia University, summarizes and explains “Share- 
holders’ Defenses Against Liability to Creditors on 
Watered Stock,” and Garrard Glenn, New York City, 
undertakes to dispel “an articulate doubt which exists 
and often finds expression” concerning the jurisdiction 
exercised by the federal courts in the reorganization 
of corporate affairs through the medium of a receiver- 
ship, by showing that “the federal courts in such mat- 
ters are not usurping jurisdiction, but are working 
along old and settled lines.” The title of the article is 
“The Basis of the Federal Receivership.” 

Prof. Roswell F. Magill, Columbia University, dis- 
cusses some problems arising out of the possible in- 
terpretations of the revenue acts relating to dividends 
in liquidation in Michigan Law Review for April. The 
article is entitled “The Income Tax Liability of Divi- 
dends in Liquidation.” In the same journal Prof. 
Albert Levitt, Washington & Lee University, under 
the title “The Judicial Review of Executive Acts,” in- 
quires into the relation existing between judicial power 
of review over the activities of executive officers of 
the government and the criminal liability of executive 
officers for their activities when such activities are 
legally outside of the scope of their authority.” 

Frank P. Breckinridge, Chicago, discusses the 
“Constitutionality of Federal Branch Bank Legislation” 
in Illinois Law Review for April. Mr. Breckinridge 
thinks that the constitutionality of the proposed legisla- 
tion, granting to national banks the power to operate 
branch banks to meet competition, and restricting the 

establishment of branches by state banks to prevent 
such competition, “will rest primarily upon a question 
of fact—whether the federal reserve system is threat- 
ened or injured by the operation of branches by state 
banks.” R. H. Freeman. 


Law School, University of Maryland. 
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John Parran Briscoe: an Appreciation 
By Jupce T. Scorr OrruT1 
Court of Appeals of 

John Parran Briscoe of Prince Frederick, Cal 
vert County, Maryland, for thirty-four years a 
Judge of the Court of Appeals of Maryland, afte 
a short illness, died in the City of Washington on 
the 14th of last April. He was born, he lived his 
life and finally he rests within a few miles of where 
his family have lived since the State was settled 
nearly three hundred years ag¢ 

For something over a third of a century he was 
a part of the public life of his State. He truly 
represented the sturdy virtues of his people. He 
never lost contact with the life about him. He was 
interested in men. He sympathized with them in 
their trials and their misfortunes and he shared 
with them the joys of success. The law to him 
was a living and human thing and not a bloodless 
science. He was essentially a lawyer and a judge 
His interest in the advancement of the law wa: 
deep and fruitful. 

He became a member of the American Bar 
Association in 1900 and he served that Association 
loyally until his death. He was for a number of 
years a member of its General Council. He served 
also as chairman of its Judicial Section and as 
President of the American Institute of Criminal 
Law and Criminology, and he was also a member! 
of the American Law Institute. He served the 
American Bar Asscciation and was deeply inte: 
ested in its growth and success, because he was 
firmly convinced tha: no other institution was likely 
to be of such permanent and widespread benefit not 
only to the legal profession, but to the entire coun 
try. 


Varyland 


) 


Judge Briscoe was well grounded in the great 
elementary principles of the common law and thor 
oughly familiar with the cases and the precedents 
of his Court. His opinions were uniformly terse, 
clear and confined to the questions immediately 
before the Court. In consultation, because of his 
wide and accurate knowledge of the procedure and 
the practice of his Court, his sound judgment and 
his sturdy common sense, he was an invaluable 
counselor. His personality was buoyant, vivid and 
intense. He was intolerant of cant and sham; he 
believed in the simple life and the simple virtues; 
he discharged every duty which came to him as a 


lawyer, as an official, as a citizen and as a man, 
conscientiously and well. 

He was the son of the late James T. and Annie 
M. Parran Briscoe, and was born in Calvert 


County, August 24th, 1853. In 1879 he was married 
to Miss Kate M. Bowen of Woodville, Prince 
George’s County, Maryland. He began the practice 
of law in 1875 at Prince Frederick and shortly after 
that was elected to the office of State’s Attorney of 
Calvert County, which office he held from 1879 
until 1890. For a number of years he was editor 
and publisher of the Calvert Journal. In 1890 he 
was appointed Chief Judge of the Seventh Judicial 
Circuit of Maryland and a Judge of the Court of 
Appeals of that State, and in November of that 
year he was elected by the people for a full term 
of fifteen years. At the expiration of that term he 
was continued in office by appointment until No- 
vember, ).907, when he was again re-elected for 
another term of fifteen years and at the expiration 








office 


continued in 


of that term 


until the election of his successor—W. Mitchel 
Digges. Upon his retirement on January 8tl 
1924, the Bar of Maryland, to signify their appre 
ciation of the long and distinguished service which 
he had given to the State, presented to the Court 


of Appeals of Maryland a memorial expressing 
their gratitude for that service and thei: 
his retirement. 


regret at 


In Memoriam: Mahlon Pitney 
By CHANCELLOR Epwin Rogpert WALKER 


On Wednesday, December 9, 1924, at his resi 
dence in Washington, died Mahlon Pitney, some 
time Chancellor of New Jersey. He was an out 
standing figure in Jurisprudence and Statesmanship, 
a truly great man. Born at Morristown in thi: 
State, February 5, 1858, the son of the Vice 
Chancellor Henry C. Pitney, descended from Colon 
ial and Revolutionary ancestry, his preliminary 
education was had in the schools of ’ 
he matriculated at Princeton College in 1875, where 
he was graduated with the class of 1879, which con 
tained many noted members, with whose names his 
own is imperishably associated. He studied law 
with his distinguished father and was admitted to 
the bar as an attorney at the June term of the 
Supreme Court : 


] 
iate 


town, and 


1882, and as a counsellor at the 
corresponding term 1885, 

He first practiced in Dover and later at Morris 
town, was highly successful, becoming distinguished 
as a sage and successful 
causes in the various courts. Taking a keen interest 
in public affairs, he was elected to Congress in 
1894 and re-elected in 1896, In 1898 he 


counsellor advocate of 


was elected 


to the Senate of this State from his native county 
of Morris, where he became a leader, and served as 
its president in 1901. He took an active part in 


legislation, both in the National House of Repre 
sentatives and the Senate of this State, being 
tinguished member of both bodies. 

In February, 1901, he was nominated by 
ernor Voorhees as Justice of the Supreme Court of 
this State, and was confirmed by the State Sen 
ate. In January, 1908, he was nominated by Gov- 
ernor Fort as Chancellor and was again confirmed 
In February, 1912, he was appointed by President 
raft to be a Justice of the Supreme Court of the 
United States and was confirmed by the National 


a dis- 


Wov- 


Senate, taking his seat in March of that year, and 
serving as a valuable member of that august 
tribunal for upwards of ten years and until he was 
compelled to retire on account of ill health about 


two years prior to his untimely death, having suf 
fered a breakdown from overwork i i 
retirement. 

It was as a judge that he won his greatest re 
nown, as 1s attested by his many opinions in the 
Supreme Court, Court of Chancery and Court of 
Errors and Appeals of New Jersey, and of the 
Supreme Court of the United States, all of whicl 
reflect his deep learning, great industry, accurate 
reasoning and clarity of expression 

While the legal literature of Ne 
survive, his name, writ large upon it, 
membered and revered by her bench, her bar 
her citizens 

Illustrious Mahlon Pitney! Hail and 
Requtescat in pace. 


Jersey shall 
wil } 2 
will be re 


and 


farewell!! 
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By R. 

or of Law at the 

HE Amet Law Institute was organized for 
the purpo “simplifying, clarifying and adapt- 
ing the iow to the needs of life.”* This purpose is 
idly stated is comprehensive enough to cover 
only a restatement of the substantive law, but also 

f the proce 1ethods involved in its practical 
plication or administration. For a time it appeared 
at the officers of the Institute intended to limit its 
ictivities to the field of substantive law.* This limita- 
1 seemed necessary, first because of the magnitude 
the work already outlined in the substantive 
inches,* and second because of the great expense 
hich would be i lved by any extension of the scope 

that outline 

From the owever, some of the members of 
Institute urg that work be done in the field of 
rocedure, and ularly with reference to criminal 
1W Requests to the same effect have been made by 
uch representati organizations as the American 
tar Association,’ the Association of American Law 
Schools,* and ierican Institute of Criminal Law 


Laura Spellman R¢ 
preparation of a code « 


t 


ne 


lity of this acti 
lay be 


\ny substantial res 


nportance of the Problem Pt 
Difficulties Which Must 


AN INSTITUTE OF PROCEDURAL LAW 


‘esented in the Field of Procedural Law—Certain Reasons for 
Attend Solution—Preparation of Model Code Would Be 


First Step in Right Direction, But Equally Important Work Remains to Be 
Done in Connection with Other Phases of Subject’ 


ind Criminology 


rherefore, the 
e Institute 


announcement recently made that 
eived a grant of money from the 
ckefeller Memorial “toward the 
f laws and court rules relating 
id that the Council of the Institute has 


has 


prt cedure ‘ex 


ippointed a committee on the plan and scope of the 

rk to be undertaken in this field, comes as cheering 
we 

[here may be some who will question the advisa- 


the part of the Institute. There 
others who will question the value of a model 
is submitted that the 


de of crimina edure. It 
‘asion is urgent | the need is great, and that there 


1 larger opportunity for substantial accomplishment 
the new field than in the one previously occupied. 


ilt which may be accomplished in 


lling attention to the outworn and complicated ma- 





\ ss f t meeting of Asso f Ar Law Schools 
2. Rep P tl Establishment of an American Law 
titute, p. 29; let f Ma 0, 1922, to Dr. Henry S. Pritchett 
the Carneg ( tion, signed | George W. Wickersham and 
Minut es \ Meet A Law Inst., p. 
9 A. BL A 
Elihu R 
Excerpt t f Nov. 25, 1924: 
“It can be stat tha inal practice came 
several times | f of “the American Bar 
ation At g arles S. Whitman, the 
an « { ferred to the Annual 
ence of Comr That body, after due 
leration suse of the exceedingly 
ge expense n, it went back to 
or WI ha in others in seeking 
aid F This is how it stands 
sent ( > th Governor Whitman 
the Ame n t will give its valuable 
sup} gt st a great deal of money to do it 
Minut nd Annual Meeting of the Am. Law Inst., 


Justin MILLER 


University of Minnesota 


chinery of procedure and in suggesting improvement 
will be well worth while. 

Editorial comment and public addresses which 
have been made since the establishment of the Insti 
tute have assumed that it will attack and solve those 
problems of the administration of justice about which 
the lay public has long complained.”® It is to be hoped 
that the Institute may accomplish much in the way 
of lightening the labors of lawyers and judges by re- 
moving some of the complexities and uncertainties now 
existing in the field of substantive law. An honest 
caution prevents us from hoping that the results of 
its work in that field will be very noticeable to the lay- 
man who watches the application of that law “to the 
needs of life.” The main protest of the general public 
is against defects in procedure. Editorial comment is 
usually directed against such things as the law’s delay, 
the inefficiency of courts and court officers, the manip- 
ulations of clever lawyers which prevent cases from 
being heard and determined upon their merits, the lax 
enforcement of the criminal law."*? These protests are 
not confined to malcontents and misanthropes. Charles 
W. Eliot, President Emeritus of Harvard, has given 
voice to the layman’s point of view, and in the sum- 
mary of defects which he placed at the door of the 
law profession, practically every one is a defect of 
adjective law. His summary includes (1) delays and 
difficulties attending the selection of jurors in criminal 
cases; (2) dismissal of criminal cases on account of 
trivial flaws in the wording of indictments; (3) mo- 
tions for new trials on unsubstantial errors; (4) the 
contentious attitude of counsel which makes them ap- 
pear as “players of an unethical, intellectual game,” 
and the attitude of the judge, regarding himself ap- 
parently “as a mere umpire between contending parties 
and not as an agent of the commonwealth to settle con- 
troversies on their merits ;” (5) expert witnesses who 
are advocates instead of experts; (6) the use of the 
third degree; (7) miscarriages of justice resulting 
from superfluous appeals; (8) delay of decisions ; and 
(9) abuse of the pardoning power." 

Similar statements have been made by prominent 
members of the bar, by law professors and by the 


10. 6 Jour. of Am. Jud. Soc. 17; see also in this connection 
remarks of Willian, Draper Lewis, 9 A. B. A. Jour. 77 

11. 6 Jour. of Am. Jud. Soc. 126. 

12. 45 Chicago Legal News 208. Dr. Eliot sums up his state 


ment with the following pertinent comment: 

is clearly the work of the bar associations in this country 
to Rs and encourage legislatures to effective reforms in American 
legal procedure With the exception of the Connecticut Practice Act 
of 1878, there has been no significant reform of American procedure 
for more than 60 years, a period during which profound changes have 
taken place in American manufactures, trade, industrial organization 
and social theories. The United States Supreme Court has very re- 
cently announced some new rules of procedure in equity cases which 
are doubtles a contribution to the desirable reforms. As effective 
agencies for bringing about legislative reform in American procedure, 
the bar associations have, however, one serious defect. Most of them 


hold annual, or at least infrequent, meetings. For effective action on 
this urgent matter the bar associations might wisely appoint com- 
mittees with power to act, instead of committees to report. Such 


composed of the strongest men at the bar, should address 


committees 
the public as well as to legislatures; for the interest of 


themselves t 
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judges themselves. In 1915 in a report on the subject 
of inefficiency in the administration of justice sub 
mitted to the National Economic League by a distin 
guished committee consisting of Charles W. Eliot, 
Louis D. Brandeis, Moorfield Story, A. J. Rodenbach, 
and Roscoe Pound, the greatest emphasis was placed 
upon defects in adjective or procedural law.*® 

We are all familiar with the famous statement of 
Chief Justice Taft to the effect that our administra 
tion of criminal justice is a disgrace to civilization. 

Charles A. Boston is the author of the following 
statement : 

Unfortunately where rules of procedure constitute a 
system to be learned and observed, there will always be 
individuals, whether judges or lawyers, who will lose sight 
of the object in cultivating the method. This is true to 
an exaggerated and truly awful extent in New York, with 
whose practice I am most familiar; where, if I were to 
hazard a guess, I should say fully sixteen per cent of the 
time of judges and lawyers is taken up with considering 
and wrangling about, and deciding the proper technical 
way of doing things largely interlocutory, instead of the 
just and final disposition of the controversy upon the 
merits of the original dispute between the parties.” 

At the banquet which concluded the second annual 
meeting of the American Law Institute, Charles E. 
Hughes found it appropriate to call attention to the 
fact that: 

The vast majority of our fellow citizens, the great 
masses of the people, obtain their idea of American justice 
from the minor courts, from the magistrates’ courts, from 
municipal courts, the tribunals that are well called the 


poor man’s courts. Here is a special trust of the lawyers 


to use their full influence to assure inexpensive, speedy, 
expert administration of justice where the courts most 
frequently touch the lives of the plain people 


In our pursuit of remedies we must, however, recog 
nize inescapable conditions. The main struggle, from 
which our highest courts are largely exempt, but which in 
the more humble tribunals makes up the vast extent of 
the activities of judges and lawyers throughout the land, 
is the struggle with the facts and not with the law; with 
the uncertainties and conflicts of testimony in the pursuit 
of the findings of fact to which the law must be applied 


The great duty of the hour is not to make law but 
to enforce law, to establish the fundamentals of security 
of life and property, and to maintain by enforcement 
respect for law in our great cities 

Perhaps the greatest need of all is the improvement 
in the administration of the criminal law by certainty in 
its definition and celerity in its administration. At this 
moment when law enforcement is so difficult, an adequate 
and competent criminal administration is more important 
than ever.” 

These quotations could be multiplied many times, 

from reports of bar association meetings, law maga- 








the public in the administration of just needs to be renewed since 
the traditional respect for the bench and the bar has of late been 
greatly impaired. This change of public sentiment has real grounds 
in our antiquated ‘udicial organization and procedure; and it is for 
the bar associations to see to it that these grounds are removed and 
that the public is fully apprised of the removal, and of the active 
agencies which secured th bar need not fear that 
judicious efforts in this « e successful. The public 
mind and will are sure to be found in with the needed re- 
forms in the organization of Ameri urts and in legal procedure. 
As a matter of fact, the various suggestions made by members of the 
legal profession for the remedy of existing in regard to appeals 
and re-trials—such as no appeal on facts, only one appeal on law, and 
no appeal when a trial judge sets 2 verdict as against evidence— 
have not encountered serious objections from the lay public. Indeed, 
the public sees in such suggestions possible means of escape from 
present conditions l cordially 


e removal The 





lirection will r 





aside 


which it imperfectly apprehends, and yet 


dislikes.” 

13 49 Am. Law Rev. 171, 18 Law Notes 204, 47 Chi. Legal 
News 284. 

14 61 U. of Pa. Law Review 4 

15. Minutes of Second Annual Meeting, p. 98. See also in this 
connection remarks of Prof. Edson R. Sunderland—1922 Handbook 
Am. Law School Ass’n, p. 169; 29 W. Va. L. Q. 77; comment of 
Marshall, J., in Astin v. C. M. & St. P. R. Co. (1910), 143 Wis 
477, 481; comment of Jaggard, J n State v. Crawford (1905). 96 
Minn. 95, 101: and of Brown, J. in State v. Nelson (1903), 92 Minn 


llowing appears: 
sequen at ast not affecting materially 
the accused, either in the admission or ex 
instructions of the trial court to the jury 


143. 


In the latter case, at page 145, the fo 
“Errors of no vital cor l 
the substantial rights of 
clusion of evidence, in 
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lecisions of re 
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zines, law text books'® and from the « 
ported cases. Surely, generalizations of this kind would 


not be made in such sweeping terms by men of suc! 
high repute unless a real problem of tremendous scope 


were involved. If proof were needed in the form of 
statistical tables and specific examples, it would be pos 
sible to go further and to make invidious comparisons 
showing how many more crimes of violence in pro 
the United 


how small 


portion to population are committed i1 
States than in other civilized nations; and 
a proportion of criminals are convicted and punished 
here as compared to those other nations. By way of 
proof of a different type, attention might be called 
to those studies which demonstrate that from fifty to 
sixty percent of all points of law considered by appel 
late courts in the determination of contested matters 
relate to procedural law."” 

Whatever method of demonstration be chosen, the 
conclusion cannot be avoided that we have in the field 
of procedural law a problem at least equally as impor 
tant as that involved in the restatement of the 
stantive law subjects. Its solution will no doubt prove 
even more difficult for the following reasons 

First, the substantive law subjects are 
many years have been in a constant process of 


SUD 


and for 


intelli 





gent growth and revision. The reverse is true of 
adjective law. The law school curriculums are made 





up practically in their entirety of substantive law sub 
jects. The great bulk of research work as represented 
in text books and law magazine articles relates to sub- 
stantive law. The strongest men in the profession are 
men who have graduated from law schools providing 
training of this type, under a teachi philosophy 
which has emphasized the importance of the substan- 
tive law branches and minimized the importance of 
procedural law as something which could be picked up 
on the side. The strongest men on the appellate court 
benches have been men who have developed as experts 
in the substantive law branches. On the other hand, 
many law schools have either neglected the procedural 





or alleged misconduct of the prosecuting attorney, have opened 





prisor 
doors and liberated many criminals ‘his condit has caused peace 
ful and law-abiding citizens to become lawless, ar to join in the 
barbarous method of punishing crime by a res to the court of 
Judge Lynch. All such outrages of the law have been attributed ir 
the main to the lax administration of the laws riminal courts 
the gravity and tenacity with which they respect the alleged legal 
rights of the criminal, and the unnecessarily strict nce to t 
forms and procedure Remedies have been sugg : 
that the right of appeal be taken away in sucl t 
lieved that the only apropriate way to quiet the public 
respect, and restore confidence in the ability of the courts 
justice, not only to the criminal, but to society and the st: 


and to overcome the tendency to resort to lynch 


and certain and unrelenti 














speedy trial, conviction, 

guilty, unaccompanied by the long delays usu 
administration of criminal laws, and unaccomy, 
respect for refined and subtle technicalities.” 

16, 1 Wigmore on Evidence (lst ed.), 1 73, 1 Wigmore « 
Evidence (2nd ed.), p. 209 et seq.; and see generally: Spirit of th 
Courts, Thos. W. Shelton 

17. C. A. Boston, 61 U. of Pa. L. R. 4; Manley Hudson, U 
of Mo. Law Bul. Series 13, p. 7; E. M. Morga 2 Minn. L. R. 86 
Shelton, Spirit of the Courts, pp. 255, 258 And see the f wing 
statement of Prof. Edson R. Sunderland in tl 922 Handbook, Ass’r 
of Am. Law Schools at page 172, also report oo W. Va LQ 
81; based upon a study from the American 

“As compar with the five substantive su cts above name 
(bills and notes, contracts, corporations, sales t trial prac 
tice showed 28 as much lititgaion in the peri e beginning 
down to 1896, 40% as much from 1897 to 1906 77% as muc 
from 1907 to 1921 In other words, the relat f litigatic 





in trial practice during the last fourteen years has alm 





compared with what it was in the previous ten years 
disclose sin results as to the three prox ur sul 
(trials, appea i error and judgments) In the period 





litigation as 
to 1906 the 
n years, fror 





these three procedural subjects furnished 110% as much 
the five substantive subjects already named; m 7 
furnished 14 as much, and during the 
1907 to 1921, they furnished 234% as mucl 
while perhaps to be taken as approximatior 
ignored by those who are charged with the 
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to enter into the practice of the law in in Ww i An a 
mission by tl law schools of their inability t substantially increas 
their contribution toward making proc t unction mor 





ficiently, would be a confession of educationa ankrupt 































ubjects entirely, or have employed part time lecturers 
vho have come from their busy offices long enough to 
ive a few indifferent lectures to indifferent students 
bout the more obvious rules obtaining in the par- 


cular local jurisdiction 

Second, in part as a result of the conditions just 
escribed, there has been developed a bar made up of 
members who look askance at any suggestion for 
hanging the rules of procedure. The self-educated 
.wyer, the product of the law office, or the man who 
erved an apprenticeship as country clerk or court re- 
vorter, has learned the rules of procedure as he would 
earn the rules of a game. They are as sacred to him 
nd as unchangeable as the ten commandments or the 
rules of poker. Such a lawyer frequently does not 
retend to know the reason lying back of any rule of 


rocedure, and he understands only generally the pur- 
ose which it is intended to serve. Naturally he is 
ound in the camp of the opposition when any change 

suggested ; not because he is opposed to the change 


grounds of convenience or principle, but merely 
ecause he is opposed to any change from the rules of 
e game as he first learned them. 

On the other hand, the law school graduate fre- 
iently comes to the bar with an almost complete igno- 
ince of the whole subject. His mind is in a condi- 
m of ignorance, fear and scorn. His favorite com- 
nt, frequently inspired by the men who have taught 
im the substantive law branches, is that there is no 
herent philosophy or reason lying back of the estab- 
ishment of rules of practice; that they are of little 
nsequence, or of no importance; that if one is prop- 
rly trained in the substantive branches, he can easily 
ck up all that is necessary to know about procedure. 

lhe result has been that the law school men have either 
gone into branches of practice which have little to do 
with the procedural side of law, joining firms in which 
this work is taken care of by one or two members espe- 
cially assigned to it, or else they have learned their 
essons in the field of procedure by bitter experience. 
his painful process of education has a tendency to 
ncrease the fear and the scorn of the law school trained 
in, and he meets a suggestion for change with a com- 
plex of bitterness and resentment, which is almost as 
fective in closing his mind as is the lack of under- 
tanding and background on the part of the self-made 
wyer. 

For still another reason procedural law is not well 
nown to many lawyers, and that is because many of 

rules are to be found—not in the reports, nor in 

e statutes, nor in the text books—but in rules of 

urt, and in unwritten rules of practice known only 

the initiated, those who frequently present matters 

courts, boards, commissions, and other such tribu- 
nals. 

Third, the resulting confusion has developed a 
hnique of trial practice which exaggerates the im- 
rtance of technical compliance with rules originally 
signed to simplify and expedite the trial process. 
he plaintiff’s attorney deals at arm’s length with the 
fendant’s attorney, and both at arm’s length with the 
urt. Each is proceeding in such a manner as to make 
e best case possible for his client. Only too fre- 
iently both attorneys are diligently striving to trick 
e trial judge into committing errors in order to lay 
foundation for appeal; sometimes attorneys are so 
ompetent that it is almost impossible for the court 
avoid committing error. Verification of this state- 
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ment may be found in the following remarks of Clar- 
ence N. Goodwin :"8 
During my years as a trial judge, I was frequently 
distressed by the fact that one side or the other in the 
case before me was so incompetently represented by coun- 
sel or represented by such ignorant counsel that, owing 
to the learning and skill of the attorneys on the other side, 
it seemed impossible to get the case properly before the 
court, or keep error out of the record. 
And only too frequently the trial judge, himself poorly 
trained and fearful of reversal, is “hedging” in all of 
his decisions as regards matters of procedure, in order 
to avoid reversal. At a state bar association meeting 
a little over a year ago, | heard a judge, who had re- 
cently been appointed to the trial bench and who was 
assigned to the trial of criminal cases, make the state- 
ment that he had not tried more than a half dozen 
criminal cases in his life, and that he knew practically 
nothing at all about criminal procedure. He probably 
expressed the fact as regards the ignorance of a very 
large percentage of the most eminent lawyers at the 
bar.’® 

Fourth, the conditions described and the unwill- 
ingness of lawyers to remedy them are in large measure 
the cause of public dissatisfaction, and the cause of leg- 
islative attempts to regulate procedure. This tendency 
manifests itself in two ways: first, legislation, usually 
inspired by individual lawyer members of the legisla- 
ture, attempting to define and declare arbitrary rules of 
procedure. These are usually hastily conceived and 
poorly executed without much attempt to forecast their 
effect upon other legislation or other rules previously 
established. Frequently these new laws are received 
with hostility by the members of the bench and bar, 
and there begins at once a process of pruning, paring 
and interpretation which manages in some fashion to 
adjust the new idea to the established order. The sec- 
ond way in which the tendency to legislate manifests 
itself is in the form of new boards, commissions and 
other quasi-judicial bodies, with jurisdiction over par- 
ticular types of cases, and frequently with power to 
establish for themselves rules of pleading, practice and 
evidence. 

What happens then? Frequently many of the 
safeguards which we have regarded as so essential and 
which we have guarded so jealously, are swept away 
and a new form of procedure is established. For a 
time it results in speedy hearings and determinations, 
and perhaps the interested public is well pleased. Be- 
fore long, new situations arise, new rules are estab- 
lished, and soon there has been built up an intricate 
form of procedure peculiar to that particular commis- 
sion, or board. It is not Jong before the newly ap- 
pointed members of the commission are glad to have 
the services of lawyers who are especially trained in 
that field to assist them in the interpretation of their 
own simplified procedure. The result is obvious. Con- 
fusion in procedure is only increased. It becomes 
more and more impossible for any one man to be 
familiar with the various rules applied in the various 
jurisdictions. And, of course, it is inconceivable that 
the layman should be able to follow them with anything 
like a reasonable degree of comprehension. 

It seems to me that the answer is obvious. In- 
stead of attempting to avoid the evils which have grown 
up in connection with procedure in our courts by in- 
discriminate legislative action or by creating new insti- 
tutions with new procedures, we can never hope for 

18. Report of a Special Session on Legal Education of the Con- 
ference of Bar Association Delegates, 1922, page 11. 


. See in this connection a statement by James Bronson Rey- 
golds, 6 Jour. of Am. Jud. Soc. 173. 
























































































































success until we frankly face the real problems which 
are involved, study them carefully, as problems which 
are worthy of the attention of the best men in the 
profession, and work out ways and means of solving 
them. An automobile manufacturer who turned out 
a product which, because of mechanical defects in op 
erative method, prevented its proper use more than 
half of the time, could not long continue in business 
And most of us, in buying a car, are sufficiently im 
pressed with the improvements which are made from 
year to year, so that we assume as a matter of course 
that our purchase should be one of the latest models 
The constant effort of most persons who construct 
intricate machinery is to seek improvement in method 
The effort of most of those who are in charge of the 
machinery for administration of justice seems to be 
to seek no improvement, and in some cases, deliberately 
to preserve pernicious practices, because of the unfair 
uses to which they have learned to put them. 

It has been said that there are already agencies 
in the field competent to grapple with the problem of 
procedure. In fact that was one of the reasons urged 
at first, by some, why the American Law Institute 
should not undertake the restatement of procedural 
subjects.22 The American Judicature Society and the 
Institute of Criminal Law and Criminology have been 
cited as the two outstanding examples. Both are 
veluntary organizations of small groups of people who 
have been doing a pioneer work in a pioneer manner. 
They have been working on small funds which have 
necessarily limited their activities; they have been 
forced to depend largely upon voluntary contributions 
of articles which have been sometimes very well done, 
and sometimes less so; their publications have made 
no pretense of having any more authority behind them 
than the character and reputation of the individual 
author in each case. Their work is known to the 
leaders of the American Bar Association and to a 
few of the leaders in each of the state bar associations, 
and still the representatives of these organizations could 
tell you that their work is not known to the vast ma 
jority of lawyers and judges throughout the country 
Many state bar association committees are working 
from day to day and from year to year with problems 
which have been considered by these organizations, 
without taking advantage of the help which might 
be given by them, or even of their publications. This 
situation is caused in part by lack of funds to carry on 
the work in a more comprehensive manner, and in part 
by the faet that both organizations and others like them 
are not representative either of the whole body of per 
sons who are authorities in the respective fields, or of 
the members of the bench and bar whom they hope to 
serve. The latter important fact was seen and appreci- 
ated by those persons who sponsored the formation of 
the American Law Institute.” 

It is probable that those who are in charge of the 
agencies mentioned would be the first to deny that 
the necessary work in the field of procedure is being 
adequately done, or, in fact, that any very substantial 
results have been obtained. In an editorial which ap 
peared in the Journal of Criminal Law and Criminology 
for last August and which was signed by Robert H 
Gault, James W. Garner, Edwin R. Keedy, and John 
H. Wigmore, the following statement was made 


1 


In the branch of technical procedure in 
there has been little or no organized thought among 
American jurists. This is lamentable; though it has its 


general, 


0. 9 A. B. A. Jour. 139 
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natural explanation in many circumst 

to describe.” 
Other officials of that Institute have expressed them 
solves equally clearly to the effect that it is not in 
position to do the work which needs being don And 
finally we have the recent action of the Institute, pr 
viously referred to,** requesting the American Law 
Institute to prepare a Model Code of Criminal Pri 


cedure. 


The following statement from Mr. Herbert Har 
ley, Secretary of the American Judicature Societ 
should dispel any illusions that eithe the agenci 
mentioned regards itself as the last ll t 
is necessary in their field of work: 

The Institute of Criminal Law has alwa en weak 
financially, though it has received som tantial dona 
tions in the past two or three years t I mote speci! 
lines of work. The Judicature Society een able 
keep at work for twelve years at a cost $90,006 
Its future, so far as finances are concer 
tain. At the same time it might be made to apy 
what it has done justifies faith that 
activities would be fully justified.’ 

A decision of the American Law Institute to pre 
pare a Model Code of Criminal Procedure would repre- 
sent the first step in the right direction toward the 
solution of the problem stated. There are some whi 
have no faith in model codes, and it is true that 1 
some instances there have been small results fro 
great labor. On the other hand, it cannot be denied 
that uniform laws prepared by the mmission 01 
Uniform Laws have been adopted vet idely. There 
can be no doubt either that there is something very 
convincing about a law prepared by such a body, whicl 
even a state legislature can appreciate. A model code, 
with the sanction of the American Law Institute, should 
contain in itself dynamic force, which would give 


great impetus to the slowly developing movement for 
reform in criminal procedure. The preparation of such 
a code, too, would no doubt be preceded by intensive 
comparative studies which would mak 
authoritative source material for use in securing sub 
stantial changes in procedure in states where 
impossible to secure the adoption 


— 


made available by publication. 
only speculate as to what the result 
by the American Law Institute would 

It is obvious that equally imp 


Beyond this we cat 





mains to be done in connection with other phases o 
procedural law. The problem of the training and se 
lection of judges; of the training, admission to prac 
tice and exclusion from practice « vyers the 
training and selection of county attorneys, jurors, and 
other court officers; of the practice and procedure re 
lating to probate law and the great 1 of civil and 


equity procedure generally; of the organization and 
jurisdiction of our courts, involving 





gathering under one simple judicial plan of the man 
hybrid boards, commissions, etc., now exercising ] 

22 15 J Crim. Law 1 ( 

2 S ste t of President Jar I I 6 Jor 
f A lu Soc. 173, 176-6 

“The most pressing task is a broad and prehensive scruti 
f the criminal law, criminal procedure and nt a tratior 
both and the issuance of a careful diagnosti stement of their rea 
lefects rt idministration of the crimina iffers m w 
spre 1 1 listrust and condemnatior 

“So far we are aware this (the Institut f ( nal 
Criminology ] ly organization ec tself 


the criminal law 





“The Institute Criminal Law is ting t sent 
improvement of criminal law administrat to sound 
] 1oting careful surveys of its ad: stratior 
s in different parts of the intr The foundatior 
a great national movement it our present tur 
do both the practical and s ntific work eede 
of Crim. Law and Crit I 1925) 


vember 25, 1924 
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that the Legislature should enact only as to 
mental matters and general procedure and 


ting the manner bringing parties into 


An INSTITUTE OF 





PROCEDURAL LAW 





very thorough and very intensive research work had 
been done. That would be essential in every case. 
Some method would have to be devised for making 
proper contacts with interested and influential lawyers 
in each state. Presumably, if the institute were will- 
ing to undertake the task, it would soon find itself 
with more invitations for co-operation with state as- 
sociations than it could take care of. How successful 
such co-operation would be and how long such invita- 
tions would continue to come in, would depend on 
how well the preliminary work of the institute was 
done, how patiently the work of educating the state 
bar was done, and how much cerdit was given to the 
members of the state bar for the results accomplished. 
Any attempt by young and enthusiastic employees to 
jam through new and elaborate codes looking toward 
the complete procedural reorganization of a state, 
would be met by hostility on the part of the bar mem- 
bers, and the usefulness of the institute would be soon 
ended. 

It seems reasonable to suppose that in addition to 
the kind and character of work which the American 
Law Institute has undertaken, an institute of pro- 
cedural or adjective law could—provided the necessary 
funds were available—undertake the following types 
of service. 

1. Making surveys similar to the one recently 
made in Cleveland ; leaving to the lawyers and legisla- 
tors of the state the problem of making the necessary 
changes. Such surveys, of course, should be made only 
upon invitation from properly representative local 
groups. 

2. Educating individual members of the bar in 
particular phases of comparative procedural law, so that 
they could organize movements in their own states. 

3. Encouraging the development of state insti- 
tutes of procedural law, affiliated with the parent or- 
ganization or not, as seemed wisest under the circum- 
stances in the particular case. 

4. Working out standard courses of study in 
procedural subjects for law schools which may be will- 
ing to undertake instruction in such subjects. I have 
already indicated in what measure the law schools are 
responsible for the present confusion, uncertainty, and 
lack of understanding. If they would now indicate 
their willingness to co-operate with the Institute in a 


court and the course of the court there after, should be regulated by 
rules.’ 

See also the following excerpts from a letter written by Mr. 
Herbert Harley, Secretary of the American Judicature Society, Nov. 
5, 1924 


“If money were available an Institute could be established to 
operate in any or all parts of the broad field of judicial administration. 
It would fill a place in which there is abundant room for work and 
service and I feel sure that it would receive the willing co-operation of 
any agencies which have pioneered in this field. 

“T have no doubt that such an organization would immensely 
impress the opinions of the bar and of the public and make progress 
more rapid and inexpensive. ... . 

can see how such an institute could accomplish a good deal by 
enlisting the organized financial and business associations of the 
country, which could better understand proposals looking to abler 
judges, better court organization and procedure, than improvements in 
substantive law.” 

“It would occur first that it should not be purely official in 
character. The work is ninety-five percent in the field of state pro- 
cedural and administrative law, rather than federal, so we could not 
expect Congress to finance such a project. Nor could the states 
participate equally in such a plan as an official undertaking with any 
prospect of continuing action. The states will never cooperate officially 
on a large scale in any work. Most difficult of all would be to obtain 
regular appropriations from the states, and probably they would be in 
most cases unconstitutional. 

“So we are forced to conceive of a voluntary organization, though 
its membership might include many judges, state’s attorneys, and o 
cials. It would have to be then an institute financed from the equal 
dues of members, or financed by a donation. I do not see that enough 
could ever be raised by dues. That leaves us the donation. 

“We are now at the point which the founders of the Law Institute 
took as a start. It seems to me that there are just as strong reasons 
for believing that money so expended would result in benefits as in the 
case of the Law Institute. In fact the benefits should be more certain 
and less tardy.”’ 
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program such as the one suggested, it would do more 
than anything else to convince the bench and the bar 
that the subject is one which requires scientific treat 
ment and a scholarly approach. The fact that proce 
‘dure is such a confused, uncertain, and stupid thing is 
no doubt one of the main reasons why it has been as 
sumed to be an unscholarly and unteachable subject 
That assumption and the neglect of procedure by the 
law schools is probably one of the main reasons for 
the confusion, uncertainty, and stupidity. It is a 
vicious circle. 

5. Preparing model or uniform 
both the larger and more comprehensive conceptions of 
codes of procedure, court organization, etc., and specific 
minor changes designed to improve existing 
where more extensive changes were unnecessary or 
impossible. If the idea of granting rule making power 
to the supreme courts of the various states were to be 
generally accomplished by legislative action, then it 
would become necessary for the institute to be prepared 
to assist or to furnish authoritative material for use in 
assisting the judges to make such rules. It seems in 
many cases to have been an improper assumption that 
if legislation was passed placing rule making power in 
the hands of the judges, everything would thereafter 
take care of itself. In some instances it is reported that 
such rule making power though given, has for many 
years remained unexercised ;** in other cases that the 
rules made and promulgated by the judges were little if 
any better than the work of the legislature.*® The 
members of the bar and the members of the law school 
faculties should be ready and able to participate in 
such work.*® One illustration, at least, can be given 
in which effective co-operation of the kind suggested 
was accomplished, and highly satisfactory results ob- 
tained. The Minnesota State Bar Association Com- 
mittee on Jurisprudence and Law Reform is made up 
in part of lawyers and in part of members of the 
faculty of the University of Minnesota Law School. 
That committee, working with the officers of the Pro- 
bate Judges Association, secured the adoption by the 
1923 legislature of a statute vesting in the Probate 
Judges Association power to make and to declare rules 
of practice governing probate procedure, limited—it 
is true—to such rules as should not be in conflict with 
existing statutes. Since that time, every rule which 
has been drafted and adopted by the Probate Judges 
has been carefully considered and phrased in consulta- 
tion with the members of the State Bar Association 


acts covering 


cf des 


Committee on Jurisprudence and Law Reform. What 
is more important, the first set of rules drafted and 
promulgated in January, 1924, required only two 


trifling amendments at the annual meeting of the judges 
held in January, 1925, to satisfy all parties concerned. 

Perhaps it may be suggested that it is futile to 
speculate on what might be done by the American Law 
Institute or by a new Institute of Procedure, because of 
the difficulty of finding funds. The fact that funds 
were found for the original work of the Institute and 
that now funds have been found for the preparation 
of a model code of criminal procedure would seem to 





be an effective answer. In fact, when we consider the 
28. U. of Mo. Law Bul. Series 13 p. 9, 23. 
29. U. of Mo. Law Bul. Series 13 p. 24; 2 Minn. L. R. 88 
30. E. M. Morgan in 2 Minn. L. R. 96: 


“It would be a mistake to adot 
the supreme court) in any 
realize the great 
willing to make the 
rules which shall be accur: 
to remedy old abuses 


t it (placing rule making power in 
jurisdicti m until the bench and B. thereof 

hereby imposed upon them, and are 
necessary sa »s of time and labor to formulate 
ately phrased and scientifically drafted so as 
and prevent new ones.” 





responsit bility t 





vast sums of money which have been given for medica 










































and other research, it begins to look as though w 
lawyers have been so busily engaged on the busines 
side of our profession that we have overlooked t 
obligations of the profession to the public, and in 
dentally the fact that the public may be willing t 
finance research work for us. It cannot be deni 


that those members of the lay public who are ab 

provide funds, are interested in having done tha 
work which an Institute of Procedural Law might d 
The energy and money which have gone into campaig1 


for Conciliation Courts, Domestic Relations Court: 
Juvenile Courts, Arbitration Courts and innumerab 
other boards and commissions designed to do some part 


} 


of the work of the standard law courts, indicates t 
extent of that interest. When one considers the inter 
est which has been aroused by such work as the Cleve 
land Survey and Reginald Heber Smith’s study or 
“Justice and the Poor,” it becomes apparent that 

would be hard to find a subject in which the lay publi 
has greater interest, or in connection with which the 
is a greater realization of the need for constructiv: 
work. If a body of representative men, so representa 
tive that it would be apparent that they had no priv 

axes to grind, should propose to undertake a work s 
for the development of an orderly 





vitally necessary 
society, it would seem that their appeal for financia 
assistance should meet with a tremendous respons¢ 


and that the funds which have been provided for the 
American Law Institute should be merely a good be 


ginning. 
Ambassador Visits Japanese Courts 

The American Ambassador, whose long leg 
career gives him a special interest methods « 
legal procedure, spent yesterday rning visitin 
Tokyo courts. Under the guidance of Mr. Tsune 
jiro Miyaoka, a prominent Tokyo attorney, the 
Ambassador went first to the Court of Cassatio1 


justice, Dr 
ch while court 
Justice Wan 


and sat on th 


where he was presented to the chief 
Yokota, and sat with him on the ben 
was in Later he visited 
president of the Court of Appeals 
bench in both the civil and criminal divisions. Th 
Ambassador was much interested also in the crim 
inal division of the Tokyo District Court, the 
of first instance for all except petty claims in thi 
district. After being presented to Dr. Imamura 
president of the District Court, the Ambassador 
watched proceedings in the criminal division 


session. 


court 


unde! 


Judge Uno, who returned recently from a stud) 
of the jury system as practiced in the United States 
and Europe.—E-rchange. 
War Service Recognized 
Ninety-eight members of the Louisville B: 
Association who served in the World War, three o! 
whom made the supreme sacrifice, were honore 


by the association when a bronze tablet was u1 
















veiled in the joint session room of the Jeffers: 
County courthouse, on January 24. Those wl 
died in the service were Alexander P. Hur nphre: 
Jr., who was killed in an airplane crash Texa: 
Charles R. Gardner, who was slain at the battle 
Soissons, France, and Paul D. Collins, a victim 







the flu at Camp Zachary Taylor.—E-xrchange 














OPINIONS OF THE INTERNATIONAL COURTS 





\ Department in Which Will Be Reviewed Current Decisions of These Tribunals, with Special 


Attention to the Opinions of the Perm 


anent Court of International Justice 


By MANLEY 


O. Hupson 


Bemis Professor of International Law at Harvard University 


Interpretation of Reparation Clause in the Peace 
Treaty of Neuilly—Third Judgment of the 
Permanent Court of International Justice.’ 

The Treaty of Neuilly was held to authorize certain 
classes of claims against Bulgaria, for damage both as re- 
gards property and as regards persons. 

The Treaty of Peace between the Allied Powers 

| Bulgaria, signed at Neuilly on November 27, 1919, 

ntained a provision subjecting the property of Bul- 
irian nationals any Allied country to be charged 
th the payment of certain claims growing out of acts 
mmitted by the Bulgarian Government since October 

1915, and before that Allied Power entered the 

The amount of such claims was to be assessed 
an arbitrator appointed by M. Gustave Ador of 
vitzerland. The Treaty of Neuilly came into force 

\ugust 9, 1920 and M. Ador appointed as arbi- 

tor for this purpose M. Albert Wuarin (Switzer- 

The arbitrator then proceeded to draft his rules of 
rocedure, and to submit them to the various govern- 

ents for comment. The Bulgarian Government in its 
servations disputed the competence of the arbitrator 
include any claims for acts committed outside Bul- 
rian territory, or for acts as a result of which claim- 
nts had suffered personal injury. The Bulgarian 
vernment, furthermore, denied the power of the 
itrator to determine his own competence. It was 
arbitrator who suggested, therefore, that failing 
rect agreement between the Greek and Bulgarian 
vernments, the dispute concerning his competence 
uld be submitted to the Permanent Court of Inter- 
tional Justice 
On March 18, 1924, the Greek and Bulgarian 
vernments entered into a special agreement for the 
itration of the dispute (compromis d’arbitrage). 
e effect of this agreement was to submit the dispute 
the Permanent Court of International Justice, in its 
Chamber for Summary Procedure, as provided by 
ticle 29 of the Statute and Articles 67 and 70 of the 
iles of Court. Two questions were formulated with 
ference to the meaning of the last sentence (in 
rench) of the first sub-paragraph of paragraph 4 of 
annex to Section IV, Part IX of the Treaty :* 


Publications t Permanent Court of International Justice, 
A. N 3: Series ( N , 

On September 4, 1920, as concerns Greece 

This paragraph reads as follows “All property, rights and 


sts of Bulgarian nationals within the territory of any Allied or 

ated Power and the net proceeds of their sale, liquidation or 
r dealing therewith may be charged by that Allied or Associated 
er m the first place with payment of amounts due in respect 
laims by the nationals of that Allied or Associated Power 
gard to their property, rights and interests, including 






anies and ass tions in which they ere interested, in Bul- 
in territory, or debts owing to them by Bulgarian nation- 
with payment f laims growing out of acts committed 

e Bulgarian G ronment or by any Bulgarian authorities since 
th October, 1 i before that Allied or Associated Power 
into the war The amount of such claims may be assessed by 
bitrator appointed by M. Gustave Ador, if he is willing, or if no 
ppointment is 1 e by him, by an arbitrator appointed by the 


al 
Arbitral Tribunal provided for in Section VI. They may be 
ged in the sex i; with payment of the amounts due in 
t of claims by the nationals of such Allied or Associated Power 
regard to their property, rights and interests in the territory of 
r enemy Powers, r as those claims are otherwise unsatisfied.” 
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(1) Does the text - authorize claims for acts 
committed even outside Bulgarian territory as constituted 
before October 11th, 1915, in particular in districts occu- 
pied by Bulgaria after her entry into the war? 

(2) Does the text . . . authorize claims for damages 
incurred by claimants not only as regards their property, 
rights and interests, but also as regards their person, aris- 
ing out of ill-treatment, deportation, internment or other 
similar acts? 

The Bulgarian and Greek Governments filed their 
cases with the registry of the Court on July 31, 1924, 
and their replies on August 25, 1924. No oral pro- 
ceedings were instituted, but the case was decided on 
the basis of the cases and replies. 

The judgment of the Chamber of Summary Pro- 
cedure, composed of President Loder, Vice-President 
Weiss and Judge Huber, was handed down on Sep- 
tember 12, 1924. It was found that the purpose of 
paragraph 4 was to determine the categories of in- 
demnities, debts and claims with which an Allied or 
Associated Power might charge the property of Bul- 
garian nationals within its territory as security, without 
imposing any fresh obligations over and above those 
imposed by other clauses of the Treaty. It was held 
that the various classes of claims were not necessarily 
subject to the same rules of law. The Court then pro- 
ceeded to a careful interpretation of the language of 
paragraph 4 when taken in connection with other pro- 
visions in the Treaty of Neuilly. The Greek case had 
relied on corresponding provisions in the Treaty of 
Versailles, where it was said that American insistence 
had secured the inclusion of the expression “acts com- 
mitted” because of the case of the Lusitania. The 
Court asserted, however, that “by the general principles 
of interpretation an obligation imposed on one con- 
tracting party cannot be based on the fact that it is 
mentioned” in another treaty “dealing with a different 
matter.” 

Finally it was decided that the Treaty of Neuilly 
“should be interpreted as authorizing claims in respect 
of acts committed even outside Bulgarian territory as 
constituted before October 11, 1915, and in respect of 
damage incurred by claimants not only as regards their 
property, rights and interests but also as regards their 
person”; and that reparation due on this ground is 
“included in the total capital sum” due from Bulgaria. 


Exchange of Greek and Turkish Populations—Tenth 
Advisory Opinion of the Permanent Court of 
International Justice.” 


To be considered as “established” in Constantinople 
under the terms of the Convention of Lausanne of January 
30, 1923, and therefore as not included in the exchange of 
populations between Greece and Turkey, Greek inhabitants 
must reside within certain boundaries of the Prefecture of 
the City of Constantinople, and must have arrived prior 


2*. Publications of the Permanent Court of International Justice, 
Series B., No. 10. 
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to October 30, 1918, with an intention to reside there for 
an extended period. 

The peace settlement with Turkey which was 
made at Lausanne in 1923 was embodied in a number 
of treaties, conventions and protocols.** At the time 
popular interest was particularly aroused by a conven- 
tion between Greece and Turkey, signed on January 30, 
1923, providing for the compulsory exchange of Turk- 
ish nationals of the Greek orthodox religion established 
in Turkish territory and of Greek nationals of the 
Moslem religion established in Greek territory. Certain 
inhabitants of Constantinople and Western Thrace were 
not included in the exchange. A Mixed Commission 
was provided for to supervise and facilitate the emigra- 


tion of persons who were included, to consist of four 


members representing each of the parties and three 
members chosen by the Council of the League of Na- 
tions. This Mixed Commission was duly constituted, 
and in the course of its work in 1924 serious difficulties 
arose. 

Prior to October 21, 1924, the Turkish authorities 
‘sent to the hospital at Baloukli, under police escort, 
something like 4,500 Greeks who, according to the lists 
prepared by the various areas of the Prefecture of the 
City (of Constantinople), were shown to have arrived 
after October 30, 1918.” This necessitated a construc- 
tion of the word “established” in the Lausanne Con 
vention. The question was studied by the Mixed 
Commission and its Legal Section throughout Septem 
ber, 1924, with a resulting deadlock during which the 
Mixed Commission could not even meet. On October 
22, 1924, the Greek Government appealed to the Coun 
cil of the League of Nations under Article 11 of the 
Covenant. On October 31, 1924, at its 31st session, the 
Council adopted a report inviting the Mixed Commis- 
sion to hold a plenary meeting and suggesting the 
possibility of recourse to the Court either by Greece 
and Turkey directly, or through the Council for an 
advisory opinion. The Mixed Commission met on 
November 15, and on November 16 it unanimously 
decided to request the Council to seek an advisory 
opinion from the Court. On December 13, 1924, the 
Council voted to ask the Court to give an advisory 
opinion on the following question: 

What meaning and scope should be attributed to the 
word “established” in Article 2 of the Convention of Lau 
sanne of January 30th, 1923, regarding the exchange of 
Greek and Turkish populations, in regard to which dis- 
cussions have arisen and arguments have been put forward 
which are contained in the documents communicated by the 
Mixed Commission? And what conditions must the per- 
sons who are described in Article 2 of the Convention of 
Lausanne under the name of “Greek inhabitants of Con 
stantinople” fulfil in order that they may be considered as 
“established” under the terms of the Convention and ex- 
empt from compulsory exchange * 

Notice of the request was sent by the Court to 
all members of the League of Nations, to the United 
States and other non-members named in the annex to 
the Covenant, and to Turkey and the Mixed Commis- 
sion. Owing to the urgency of the question, an ex- 
traordinary session of the Court was convoked, be- 
ginning on January 12, 1925. The Greek and Turkish 


‘ 


8*. Great Britain, Treaty Series No. 16 (1928), Cmd. 1929. 

4. Article 2 of the Lausanne Convention reads as follows: “The 
following persons shall not be included in the exchange provided for in 
Article 1: 

“(a.) The Greek inhabitants of Constantinople 
“(b.) The Moslem inhabitants of Western Thrace 
“All Greeks who were already established before the 80th October 

1918, within the areas under the Prefecture of the City of Constanti 
nople, as defined by the law of 1912, shall be considered as Greek 
inhabitants of Constantinople 

“All Moslems established in the 1 to the east of the frontier 
considered 


reg tT 
line laid down in 1918 by the Treaty of Bucharest shall be 
as Moslem inhabitants of Western Thrace.” 





Governments each presented its case, and oral argu 
ments were heard, by M. Politis, Greek Minister 
Paris, and Dr. Tevfik Rouchdy Bey, President of tl 
Turkish Delegation to the Mixed Commission. TI] 
unanimous opinion of the Court, Judge Moore 
sitting, was handed down on February 21, 1925. 
The Court first excluded from its considerati 
the position of the GEcumenical Patriarchate of ( 
stantinople, on the ground that it was not included 
the questions put for the advisory opinion; thoug 
the Greek representative had presented the view tl 
apart from any question of establishment at Consta: 
tinople the prelates of the Orthodox Church wer 
exempt from exchange. The meaning of “‘establishe: 
was to be determined, not in the abstract, but as th 
word had been used in Article 2 of the Conventio: 
This was held to be a question of international la\ 
and not a question of domestic concern between the 





administration and the inhabitants. Article 2 of the 
Convention operated to withdraw persons otherw 
covered by Article 1. The French établissement 


French language being controlling—embraces both res 
dence and stability. It has much in common with the 
conception of domicile in several modern legal system: 
but the Convention refers rather to a situation of fact 
than to the legal sense of the term according to any 
national legislation. There is no indication that tl 
authors of the Convention had in mind any national 
legislation, and the word ought to mean the same as 
to the Greek population of Constantinople and _ the 
Moslem population of Thrace. Hence the Court d 
not approve the Turkish contention that the Conventio: 
required the Greeks to be established according to the 
Turkish legislation. This involved no derogation fror 
Turkey’s sovereign rights, as the Court had decided 
the case of the Wimbledon, cited in the opinion. Nor 
was the Court able to approve the Turkish contention 
that the municipal courts should be left to decide the 
question, in view of the Convention's provisions cot 
ferring that function on the Mixed Commission which 
is alone competent to say whether any Greek inhabitant 
is established. 

In respect of the conditions to be fulfilled by 
established persons, the Court was unwilling to gi 


beyond the actual controversy in interpreting Article 2 


of the Convention, not being in possession of sufficient 
information to enable it to do so The degree of 
stability required was not susceptible of exact defini 
tion. It would be satisfied by a person who came t 
Constantinople to make his fortune, though he intended 
subsequently to return to his place of origin. It was 
for the Mixed Commission to deal with complex prob 
lems of family unity. The origin of persons con 
cerned was of no consequence. 
considered was clearly October 30, 1918, the date 
the original armistice with Turkey 

Hence the Court answered the two questions b 
fore it by saying that the purpose of the word estal 
lished in Article 2 of the Lausanne Convention was 
to refer to a situation of fact constituted by residencé 
of a lasting nature, and that to be exempt persons must 
reside within the boundaries of the Prefecture of the 
City of Constantinople as defined by the law of 1912 
having arrived from any other place prior to October 
30, 1918, with intention to remain for an extended 
period. 

The advisory opinion was communicated to the 
Council and considered by that body at its 33rd sessior 


in March, 1925. Meanwhile, the question of the 


Patriarchate had become acute. It was brought before 








The only date to be 
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Council Greek Government, and Turkey 


iving denied the Council’s jurisdiction, the Council 
' requested anothe: isory opinion of the Court on 
e question of it risdiction his matter will be 


the docket of urt when it meets on June 15, 
5, for its annu rdinary session 





Interpretation of Reparation Clause in the Peace 
Treaty of Neuilly—Fourth Judgment of the Per- 
ig manent Court of International Justice 
(Chamber of Summary Procedure).° 
Interpretation of a previous judgment, under Article 
60 of the Court’s Statute, will not be granted when it would 
go beyond the limits of the judgment itself. 


On September 12, 1924, the Court, sitting as a 
. nber of Summary procedure under Article 29 of 
s] Statute, gave idgment as requested by Bulgaria 
+] Greece in a special agreement signed at Sofia on 
March 18, 1924 e dispute related to the jurisdic- 
n of the arl ippointed by M,. Gustave Ador 
Switzerland paragraph 4 of the Annex to 
Section I\ f IX of the lreaty of Peace of 
illy between the Allied Powers and Bulgaria. On 
“ ember 27, 1924, the Greek Government requested 
nA authoritative tailed interpretation of the judg- 
nt [he request was based on Article 60 of the 
tute which pt led that while a judgment is final 
1 without apy in the event dispute as to the 
the eaning or scope of the judgment, the Court shall con- 
ue it upon the request of any party.” 
bic lhe Court asked the Greek agent to make precise 
the the points as to wl an interpretation was requested, 
“Ol 1 on December 30, 1924, the latter responded that 
1 is nstruction was ired of the second paragraph of 
Nor the operative part the judgment, particularly as to 
ti the existence Bulgarian property in Greece 
the hich might be used to realize sums awarded by the 
“08 irbitrator; (b) the possible liquidation of Bulgarian 
hic landed property in Greece ; and (c) the right of Greece 
ta apply to the Reparation Commission for a redistri- 
ution of reparati paid by Bulgaria 
by The Bulgarian Government made no _ protest 
9 gainst the Court’s taking jurisdiction of the request, 
le 2 ind the Court based its jurisdiction on the parties’ 
ent wreement rather than on the strict provisions of Article 
ail [The Bulgarian agent submitted a memorandum 
fit mmenting on the Greek agent’s bill of particulars. 
1. lt appeared that t vo parties were addressing them- 
ided selves, not to the interpretation of the sentence in the 
was reaty of Neuilly to which the judgment of September 
ro » related, but rather to the applicability of the pro- 
con ion in question, and the Bulgarian agent based his 
o be sition on a wholly different article of the Treaty of 
e of lilly (Article 177, i) to which the agreement of 
March 18, 1924, | not related in any way. 
; be [he Court conducted no oral proceedings; but on 
stal the basis of the documents submitted, the Chamber of 
was Summary procedure, composed of President Huber, 
lenct former President Loder, and Vice-President Weiss, 
must s of opinion that each of the Greek requests “envis- 
£ th iges a matter other than the determination of the basis 
1912 nd extent of the ligations referred to in the clause 
tober in question.” Yet the Court’s only competence to give 
nded in authoritative interpretation of its judgment had to 


be based on Article 60 of the Court Statute, and in so 
ting it had no power to go beyond the limits of the 
lgment interpreted which in this case were fixed by 






Put t I nt Court of International Justice, 


A. N 4 












the agreement of March 18, 1924. Hence the Court 
refused to grant the Greek request for an interpreta- 
tion. 





The Mavrommatis Jerusalem Concessions—Fifth 
Judgment of the Permanent Court of Inter- 
national Justice.® 


The British Government as Mandatory had bound itself 
to respect certain concessions in Palestine, and while a 
grant of new concessions may not have been in conformity 
with its obligations, no loss resulted and hence no liability 
for indemnity is imposed. 


On August 30, 1924, by its second judgment, the 
Court dismissed an objection taken by His Britannic 
Majesty’s Government to its jurisdiction to consider 
the application of the Greek Government in this case, 
and reserved for judgment on the merits that part of 
the Greek Government’s application which related to 
the concessions at Jerusalem. These concessions were 
alleged to have been granted by Turkey in 1914 to a 
Greek named Mavrommatis, and in the application filed 
with the Court’s Registry on May 13, 1924, the Greek 
Government asked the Court to declare that the Gov- 
ernment of Palestine and consequently also the Gov- 
ernment of His Britannic Majesty as Mandatory had 
wrongfully refused to recognize them and that repara- 
tion should be made for the loss incurred by Mavrom- 
matis. The Greek case, which was filed on May 23, 
1924, asked for judgment for £121,045, .in respect of 
the Jerusalem concessions, with interest at six per cent 
from July 20, 1923. After the Court’s judgment that 
it had jurisdiction, the British counter-case was filed 
on January 1, 1925, the Greek reply on January 10, 
and the British rejoinder on January 26. The hearing 
of the suit was begun on February 10, and continued 
until February 14. M. Politis, Greek Minister at Paris, 
and Mr. Purchase appeared for the Greek Government, 
and Sir Douglas Hogg, Attorney-General, appeared for 
His Britannic Majesty's Government. 
The Court found the facts to be that on January 
27, 1914, the City of Jerusalem granted two concessions 
as to electric power and the supply of drinking water 
to M. Mavrommatis, described as an “Ottoman subject 
residing at Constantinople,” who had the financial sup- 
port of a Paris banking house. Certain plans were 
drawn up, and at the beginning of the war the time for 
executing them was extended by the Jerusalem Munici- 
pal Council. After the war, Great Britain became the 
Mandatory for Palestine, and in 1920 a civil adminis 
tration was set up, though the terms of the Mandate 
were not fixed until July 24, 1922, and it did not come 
into force until September 29, 1923. On April 16, 
1921, M. Mavrommatis offered to the new Government 
of Palestine to accept the applicable provisions of the 
Treaty of Sévres, to draw up new plans and to suggest 
modifications necessitated by new conditions. Appar- 
ently he still had the backing of the Paris banking 
house, though it was later withdrawn. The negotia- 
tions begun related chiefly to the nationality of M. 
Mavrommatis. It seems to have been suggested to him 
that he should seek an understanding with M. Ruten- 
berg, who was also interested in Palestine concessions 
and to whom a concession was later granted. The dip- 
lomatic situation became very complicated, but negotia- 
tions between Mavrommatis and British or Palestine 
authorities continued, and the former’s Greek na- 
tionality came to be admitted. The Colonial Office in 


6. Publications of the Permanent Court of International Justice, 
Series A, No. 5. 
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London seemed willing to deal with him, until a late 
date, on the basis of the Treaty of Sévres; but finally 
getting no satisfaction, and contending that the effect 
of the Rutenberg concessions had been to annul the 
Mavrommatis concessions, Mavrommatis sought to 
arbitrate. Meanwhile the Greek Legation in London 
approached the British Foreign Office. At one time, 
the Colonial Office seemed to be on the point of agree- 
ing to arbitration before a judge of the English High 
Court. The situation changed with the signing of the 
Protocol of Lausanne, July 23, 1923, relating to con- 
cessions. Mavrommatis acted on a suggestion of the 
Colonial Office in submitting a claim under it, and 
further negotiations ensued. 

The Court first stated the jurisdiction which it 
was exercising, confining it to the narrow question 
whether the Mavrommatis concessions fall under Ar- 
ticles 4 and 5 or Article 6 of the Protocol. This in- 
volved a consideration of the validity of the conces- 
sions, their relation to the Rutenberg concessions, and 
the possible damage to Mavrommatis as a result of the 
Mandatory’s violating its international obligations. The 
British contention that the mistake as to Mavrommatis’ 
nationality had vitiated the concessions granted to him 
was not upheld, no Turkish law to that effect being 
shown. Moreover, the Court was of opinion that the 
mistaken reference to nationality did not prevent the 
concession from falling within Article 9 of the Protocol 
of Lausanne. That article is therefore applicable, and 
Palestine is subrogated to the obligations of Trukey to 
Mavrommatis. 

The Rutenberg concessions were admitted to over- 
lap the Mavrommatis concessions, but Rutenberg had 
undertaken to respect the latter and had renounced the 
privilege of demanding expropriation of Mavrommatis’ 
concessions. But the Court holds that “so long as M. 
Rutenberg possessed the right to require the expropria- 
tion of the Mavrommatis concessions,” the Mandatory 
was violating obligations assumed in the Protocol of 
Lausanne. While in the course of the negotiations, 
“the possibility of expropriating M. Mavrommatis’ con- 
cessions or of ceding them to M. Rutenberg was con- 
sidered,” no decision to this effect had been taken. In- 
deed the British Government had “declared that it will 
allow M. Mavrommatis full liberty to put into execution 
his Jerusalem concessions.” No loss was proved to have 
accrued to Mavrommatis as a consequence of the Rut- 
enberg agreement, therefore, and even if the latter be 
regarded as contrary to the Mandatory’s obligation, no 
claim for compensation can be based upon it. 

The Court then dealt with the question whether 
M. Mavrommatis was entitled to have his concessions 
re-adapted in accordance with economic conditions as 
changed by recent events. By the provisions of the 
Protocol of Lausanne, this depends on whether they 
had begun to be put into operation prior to July 23, 
1923. The British contention was that work must 
actually have been begun, but this was not allowed 
by the Court. The preliminary drafts of the Protocol 
of Lausanne were resorted to in support of the Court’s 
view that it was a more general “application of the 
contracts” that was intended. M. Mavrommatis, by 
arranging for deposits and by submitting plans, had 
begun such application. The Court concluded, there- 
fore, that the concessions granted to M. Mavrommatis 
fell within Article 4 of the Protocol of Lausanne, and 
“that they should be brought into conformity with the 


new economic conditions by means of re-adaptation 
It was not the province of the Court, however, to sa 
how this re-adaptation should be effected 

The judgment of the Court was, therefore, that 
(1) the concessions granted to M. Mavrommatis wet 
valid; (2) the existence for a time of a right on tl 
part of M. Rutenberg to require their annulment wa 
a breach of the Mandatory’s international obligations 
(3) no loss resulted from this breach; (4) the Greel 
Government’s claim for indemnity should therefore b 


dismissed; and (5) that Article 4 of the Protocol of 


Lausanne is applicable to require their re-adaptatior 
All the judges concurred, except for Judge Alta 
mira’s dissent from the third and fourth conclusions 


STATEMENT OF THE OWNERSHIP, MANAGE 
MENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF 
AUGUST 2, 1912 


Of American Bar Association Journal published mont! 


at Chicago, Illinois, for April 1, 1925 


State of Illinois { 
County of Cook} 


ss 


Before me, a Notary Public in and for the State ar 
county aforesaid, personally appeared Joseph R. Taylor 
who, having been duly sworn according to law, deposes 
and says that he is the Business Manager of the Americar 
Sar Association Journal and that following is, to the best 
of his knowledge and belief, a true statement of the owner 
ship, management, etc., of the aforesaid publication for the 
date shown in the above caption, required by the Act of 
August 24, 1912, embodied in section 443, Postal Laws and 
Regulations, to wit: 

1. That the names and addresses of the publisher 
editor, managing editor, and business managers are: 

Publisher, American Bar Association, W. C. Coleman 
Sec., Baltimore, Md. 

Editor- in-Chief, Edgar B. Tolman, 30 N. La Salle St., 
Chicago, Il. 
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COKE AND BACON: A STUDY OF CHARACTER 





he Vivid Contrasts in Bacon’s Life Are No M 


Greatness and Meanness So 
Human C 


ore Striking Than Those in Coke’s—Episodes in 


the Careers of Two Famous Rival Figures Which Illustrate How Curiously Real 


metimes Are Combined in 
haracter* 


By CHARLES 


E. SHEPARD 


Of the Seattle, Wash., Bar 


THER times bring other men, other minds, other 
O manners, other morals. Such is a brief epitome 
of all time—all history. But it is a dead and dry 

leton until we clothe it with circumstance—with the 

1 and blood of living emotions. Then, perchance, 

may be thrilled with what men who have long been 

t have vividly felt, and we mourn or laugh as at a 

It may be we can do a bit of each this evening, 

r there is cause enough in the full and stormy lives 
Bacon and Coke 

Hawthorne said that the English State Trials are 

unworked mine of romance. They are certainly a 

ge repository of the passions, the hates, the crimes, 

etimes, too, the high and noble acts and sacrifices of 

many men and women who have made English history 

ra millenium. Let us draw from their pages a few 

letails which may throw light on the real character of 

these great men 
In his brilliant essay on Bacon, Macaulay in his 
balanced style of contrasts showed how much real jus- 
ice there is in Pope’s famous line on Bacon as “The 
rightest, wisest, meanest of mankind.” But Macaulay 
used less than half his opportunity of startling anti- 
theses, for wide as are the vivid contrasts in Bacon’s 
life, considered alone, they are repeated in Coke’s, and 
redoubled in their two lives when viewed together. And 
while we admire their lofty aims and acts, we pause 
with wonder and amaze to see how mean, how base at 
ther times they were 
Though quite out of the order of time, let us begin 
with the risibilities. They may help us to endure the 
lacrimosities later. And they have to do with the nor- 
il destiny of man—family life 

Edward Coke’s first marriage was happy. He was 
1 prosperous young lawyer, fast becoming the head of 
the English bar and complete master of the whole of 
the common law. His wife bore him ten children, of 
whom six survived, as we shall see. But in the progress 
of years she went to a world where the common law 
was not known and had no value. Coke sincerely 
mourned her, and wrote in his private memorandum- 
book: 

Most beloved and most excellent wife, she well and 
happily lived, and, as a true handmaid of the Lord, fell 
sleep in the Lord, and now lives and reigns in Heaven. 

Nevertheless, he soon took pains to blot out her 
emory; for he was thrifty, avaricious of wealth, avid 
f high office and jealous of Francis Bacon, his great 
il in public life. There was then in the gay court 
f Queen Elizabeth a young widow, who had been mar- 


tied to the nephew and heir of Lord Chancellor Hatton. 
She was a granddaughter of Lord Burleigh, prime min- 


ter of Queen Elizabeth and founder of the great house 


of the Cecils, of whose descendants today we have heard 


much in connection with the Treaty of Versailles and 
he League of Nations. She was only twenty years 


*Read at the Monday Club, Seattle, Feb. 25, 1924 
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of age, beautiful, lively, witty, fond of balls and 
masques, without children, of immense wealth, a fa- 
vorite, but of undoubted virtue in an age when virtue 
was none too plentiful, in that gay court. Her cousin, 
Francis Bacon, paid his court to her; but she liked him 
not. He even, after the fashion of the times, employed 
the powerful intercession of the Earl of Essex, the re- 
puted lover of Queen Elizabeth, and his devoted friend. 
Essex wrote pressing letters to her parents, the Cecils, 
and even to the young lady herself. The Cecils, thougii 
Bacon was of kin to them, or perhaps because he was, 
did not favor his suit, being apparently moved by 
jealousy of Bacon’s brilliant talents, and wanting no 
rival for a high office kept in reserve for a member of 
their family. 

Things were in that state when Coke became a 
widower ; he lost no time in casting longing eyes on the 
widow and her immense possessions. He too was fear- 
ful of Bacon’s possible success with the widow, because 
that meant that Bacon would be taken up by the power- 
ful clan of the Cecils, and would fall heir to the great 
prestige which Coke himself then enjoyed with them 
and with the whole court. But Coke was unattractive 
to her; he was nine years Bacon’s senior, verging on 
the extreme age of fifty ; he thought, read and cared for 
nothing but the common law and its dusty details of 
remainders, reversions and entails; he never attended a 
play ; he went to bed at nine and rose at three o'clock, 
that he might have equal hours of sleep before and after 
midnight. And worst of all, she said there were seven 
objections to him—six children and himself! Yet after 
all, Bacon lost and Coke won—how or why no one 
knows, but probably through the importunities of her 
relatives. The lady, however, had her way—they 
usually do—about the manner of tying the nuptial knot. 
The ecclesiastical law of England then required that 
marriages could be celebrated only after proclamation 
of the banns, in church during service, on three Sun- 
days or holydays, and must also be celebrated in church 
during canonical hours and in presence of witnesses. 
This law, like some others in our time, had fallen into 
“innocuous desuetude,” and Whitgift, the extreme and 
despotic high church Archbishop of Canterbury, had re- 
cently and violently denounced its violation and threat- 
ened its violators with the extreme penalties of the law 
—the loss of office and civil rights and property, and 
the “greater excommunication.” Very serious penal- 
ties these were, in an age when the “greater excom- 
munication” meant interdiction of food, water, fire and 
all human intercourse. But the bride was obdurate, and 
refused point blank to be married to that aged widower 
after due banns and in church, in the face of her 
social world. 

Now Whitgift had been Coke’s tutor at Cambridge 
and so Coke thought disregard of his ecclesiastical 
thunders would be overlooked. So intent was he on 
securing his great prize that he took his chances, though 
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he knew the law and its severe penalties. A prose 


tion ensued in the ecclesiastical 
greater excommunication again 
the priest and her father, who had given her away 
i 1 without banns and 


} 
; 





because the marriag 


in a private houss That was an awkward situation 
for the chief law officer of the crown (Coke was thet 
Attorney General) and equally for the bride’s fathe1 


the heir of the great Lord Burleigh, Lord Treasure 
of England, and high in the favor and the councils of 


st humble submission, 


Queen Bess. It was only by a mo 
protesting (of course falsely) “ignorance of the law’ 
an excuse never allowed since then to any one, least 


of all to a most learned lawyer—that the recusants 
were allowed to go scot free; and a dispensation unde 
the archiepiscopal seal is to this day in the archives 
of Lambeth Palace 


But the bride and groom weren’t over their troubles 
and contrarities yet lhe bride never called herself by 
his name. It would be a sad revulsion in social rank 
to descend from Lady Hatton to Mrs. Coke. Even 
when Coke becat Chief Justice he was only Sir 


1 
} 


Edward Coke, for Chief Justices were not ennobled 
till long after his day \nd his name was so plebeian 
too! In ironic allusion to the 


upposed occupation 
of some remote ancestor she all her life wrote and 


pronounced his name Cook; and she would have none 
of that! In spite of his great wealth—for he was 
manor in his county 


amassing it and adding manor t ( 
till the Crown forbade him more—she spent little time 
with him. So we must leave them to derivé what 


eir marital adventure and 
hen their daughter and 


amusement they can from 


niteen years 


pass over some 


only child was fourteen year Id, and, as things then 
were, of marriageable age. Over this poor schoolgir] 
was waged a bitter battle between her father and het 
mother, and between Coke and Bacon, which ruined 
her life and her good name In the interval Coke had 
become Chief Just i Ul rt of King’s Bench, 
and had been ' ed f1 hat high post by King 
James, becaus« fet the Duke of Bucking 
ham. This pret ucted the notice of 
Sir John Vill r brother, who was 
poor and thi 1 possible means of 
placating Bu ng himself to royal 


favor Coke ! f matching her with 
Villiers. So iw Lady Hatton or thei1 


daughter, he tt indle of merchandis« 
(quite in the manne time) and proposed to 
sell it to Sir Johr I ble about that; for Sir 
John said that ltl ug | ive been well pleased 
to take her in her smocl et by way of curiosity he 
would be glad to know how 1 h could be assured by 


marriage settlement upon her and her issue; and they 
soon got down to “brass tacks,” as we say, and both 
he prospective bridegroom 


parties—her father and 
were satisfied 
So far so good. But re was a ftertium quid 
the mother, to wit: and she proved a “holy terror,” 
for she was in a frantic rage when the alliance was 
broken to her—not so much because she objected to 
Sir John, but because she hadn't been consulted. It 
was the old story of “a woman scorned.” But sh 
presently grew calm—which was ominous. That same 
night, after Coke had betaken himself to bed at his 
usual hour of nine o’clock, Lady Hatton and het 
daughter Lady Frances sallied forth, and by unfre 
quented and devious routes arrived next morning at 
a house of the Earl of Arg where thev shut them 
letection 1, 


selves in, hoping to avoid There Lady 


ourt, praying for the 
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She bore him a son, 


liscords of her life 


was abandones 
cause of popular 
and comforted his declin- 


iracter in nd of | 
1 | a servile courtier. 


» instance must 


dens of today, 
in E lizabeth’ S 


General and Bacon 


1 devoted friend 
and helped him 
oe unsuccessfully urged 
his appointment 
remembere od aaa the parents 
in marriage to Bacon. 
generous, impulsive; 


Bacon insisted on n taking 


icon from his plenitude of his- 


ibeth that she should forgive his 


1 gogh a he was: 


secede odium, 


He was cold and 
moral coward 

f Coke’s brutality 
vas his treatment of S 


> King James of his 
in the Austrian 
ve remembered that 


> was opening the case for 








the Crown, and making extravagant charges against 
Raleigh, who interrupted him with: 

“To whom speak you this? You tell me news I never 
heard of.” 

Coke. “Oh, sir, do I? I will prove you the notori- 
ousest traitor that ever came to the bar. After you have 
taken away the King you would alter religion; for I 
will charge you with the words.” 

Raleigh “Your words cannot condemn me; my 
innocency is my defense. Prove one of those things 
wherewith you have charged me, and I will confess the 
whole indictment and that I am the horriblest traitor that 
ever lived and worthy to be crucified with a thousand 
thousand torments.” 

Coke. “Nay, I will prove all; thou art a monster; 
thou hast an English face, but a Spanish heart.” 

Raleigh. “Let me answer for myself.” 

Coke. “Thou shalt not.” 

Raleigh. “It concerns my life.” 

Coke. “Oh! do I touch you?” 

Again this colloquy occurred: 

Raleigh. “I do not hear yet that you have spoken 
one word against me; here is no treason of mine done. 
If my Lord Cobham be a traitor, what is that to me?” 

Coke. “All that he did was by thy instigation, thou 
viper: for I thou’ thee, thou traitor.” 

Raleigh. “It a not a man of quality and vir- 


tue to call me so. But I take comfort in it; it is all you 
can do.” 

Coke. “Have I angered you?” 

Raleigh. “I am in no case to be angry.” 


Chief Justice Popham. “Sir Walter Raleigh, Mr. 
Attorney speaketh out of the zeal of his duty for the 
service of the King, and you for your life; be valiant on 
both sides.” 

That surely was a game played for a life as the 
stakes, and a valiant life, at that; but with cogged dice. 
Of course, the verdict was “guilty.” It is to be hoped 
that it was after this trial and because of it Raleigh 
wrote in prison that fine poem, The Lye, which begins 
“Goe, soul, the body’s guest,” and ends “No stab the 
soul can kill”; and whose second verse is: 

Goe tell the Court it glowes 
And shines like rotten wood ; 
Goe tell the church it showes 
What’s good and does no good; 


If church and court reply, 
Then give them both the lye. 

Raleigh’s conviction was so intensely odious to 
many that the despotic James I did not dare to execute 
him then, but let him go on an expedition to Guiana, 
and when he returned from that unsuccessful search 
for fictitious riches, sent him to the block. So undy- 
ing were the hatreds and so barbarous the ways of that 
age. 

30th Coke and Bacon resorted to judicial torture. 
In the famous Guy Fawkes guny «der plot when it 
was planned to blow up King Ji es, and the Lords 
and the Commons, Coke with bus’: ess-like system took 
the depositions of the accused us der torture. On the 
other hand, no more fiendish cruelty was ever shown 
by the Inquisition at Venice or at Seville, than was 
visited by Bacon on Peacham, an aged clergyman, in 
whose study had been found a sermon, unpreached and 
unread by anyone, containing some passages encour- 
aging resistance to tyranny. He was prosecuted for 
high treason; and Bacon was present when he was 
tortured to extort a confession. Bacon himself says 
“Upon these interrogatories he was examined before 
torture, between torture, and after torture.” But the 
old man, with dislocated joints yet unbroken spirit, 
would not yield. He was tried and without law or 

1. It has been thought that Shakespeare alludes to this when he 
makes Sir Toby Belch in giving directions to Sir Andrew Aguecheek 
for his C allenge to Viola say, “If thou thous’t him some thrice, it may 


miss.” But this is an error, for Twelfth Night was acted a year 
me a * half before Raleigh's trial. See Twelfth Night, Act ITI, Scene 2 
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fact convicted, but such indignation was aroused 
throughout the country that he was left in prison till 
his racked body was relieved by death. 

Judicial torture was a fault of the age; but one 
who declared that it was against the law, as Coke 
did in his Fourth Institute, should certainly not have 
used it. Perhaps he thought it was justifiable in a 
criminal prosecution to elicit the truth, or what he 
supposed was the truth, on the principle that the King 
could do no wrong, or that no Jaw runs against the 
King, just as no time runs. Even so, it is a blot on 
the name of one who within the sphere of the law did 
many meritorious acts. 

Both Coke and Bacon served in the parliaments 
of Elizabeth and James with high credit, but Coke 
pursued the more independent and creditable role: 
Bacon supported monopolies—a crying evil of the times, 
which controlled and grossly raised the prices of most 
of the necessaries of life; while Coke opposed them. 
Queen Elizabeth yielded to the determined remon- 
strances of the Commons and cancelled those they com- 
plained of. After Bacon’s first speech in parliament, 
launching out into flaming independence, he found that 
it was deeply displeasing to the government, and with 
abject obeisance retracted his error and became slavishly 
adherent to the policies of the powers that be. 

To Coke, with his strong will and moral courage, 
though less acute mind, belongs the high honor of 
bringing to pass one of the great moments of English 
history—the Petition of Right. There is but one more 
glorious in the annals of parliament—Magna Charta. 
In 1628, Charles I having in vain endeavored to rule 
without parliament was obliged for lack of funds to 
call a new one, and Coke, then at the advanced age of 
seventy-five years, was elected to it. After various 
devices to avoid an actual assent to the Petition of 
Right which Coke had drawn, bringing that cold and 
stern lawyer even to tears, the King gave his reluctant 
assent, and at that dramatic instant “the Commons 
gave a great and joyful applause, and his Majesty 
rose and departed.” 

It remains only briefly to consider these two rivals 
as judges. Bacon by cunning management and degrad- 
ing servility became Lord High Chancellor: Coke by 
his absolute mastery of the common law and leader- 
ship of the bar, without resort to the base arts of 
politics or servility to the King, became Chief Justice 
of England. Coke made decisions which are today 
important land marks of the common law, to which 
lawyers revert for a foundation. Bacon made no out- 
standing decisions, laid down no fundamental rules. 
This is not at all to his discredit, for in the Sixteenth 
Century the equity side of the courts had not become 
so important as it did later, and in that age of per- 
sonal and despotic government, the Chancellor was 
much more of a personal attaché of the King, a pollit- 
ical secretary, versed in shrewd arts, than he was a 
judge. 

The only thing that the world remembers about 
Bacon’s judicial office is that when he was at the acme 
of his career, Lord High Chancellor, seated at the very 
pinnacle of official honor, recently ennobled as Viscount 
St. Albans, and crowned as the intellectual king of his 
time by the publication of his chief work, the Novum 
Organum, he was precipitated from that giddy height, 
a prisoner in the Tower of London, and dismissed for 
repeated instances of corruption as a judge. Listen 
to the noble words in his essay on Judicature: “Above 
all things integrity is the portion and proper virtue of 
judges. Cursed (saith the law) is he that removeth 





the landmark. The mislayer of a mere stone is 
blame. But it is the unjust judge that is the capita 
remover of landmarks, when he defineth amiss of lands 
and property. One foul sentence (judgment) dot! 
more hurt than many foul examples 
but corrupt the stream; the other corrupteth the foun 
tain.” Alas, that he who was of so magnificent 
intellect was so morally weak and vain, that his finan 
cial exigencies brought him down to the depths. 

Inquiries into grievancies about monopolies and 
abuses in the courts of justice led to accusations of 
bribery and corruption in the chancellor. Bacon had 
already taken to his bed, whence he wrote to th 
House of Lords an evasive answer. They were not 
content with that. Still he quibbled and evaded; but 
finally in reply to formal charges he wrote them say 
ing: “I do plainly and ingenuously confess that | 
am guilty of corruption and do renounce all defense 
With that the Lords were satisfied and forewent the 
humiliation of his appearance at their bar to receive 
his sentence of degradation. 

Bobbie Burns’ well-known rhyme 

The best laid plans of mice and men 

Gang aft aglee, 
never had a more striking illustration than in Bacon’ 
fall; for he had planned and schemed for Coke’s dis 
missal from his office of Chief Justice of the King’s 
Bench, and after achieving that he wrote Coke a let 
ter that was really a gloating taunt under the form of 
christian and charitable counsel. Coke took his advice 
retired to the country, searched for errors of doctrine 
in his reports which Bacon said were there, but found 
few, and composed his books. In a few years when 
King James found he could not get on without par- 
liament, Coke was elected to it, and was the driving 
force behind the demand for suppression of monopolies 
and judicial corruption. Then came the lamentable 
nadir of Bacon’s career. 

In point of real moral grandeur, the zenith 
Coke’s career had come at an earlier date, while he 
was chief justice of the King’s Bench. He had taken 
a fearlessly independent attitude about the royal pre- 
rogative, and had dismissed several prohibitions brought 
in the King’s name to enforce it. We must remember 
that all judges then held their seats at the King’s 
arbitrary will: Bacon, as Attorney General, advised 
the King that it was his prerogative to direct the judges 
to postpone argument and decision on a case of public 
interest till the King’s pleasure be known. All the 
judges differed with Bacon, and respectfully stated 
so in a letter to the King. The pedantic James was 
furious, summoned the judges to appear before him 
at Whitehall, and soundly rated them. All the judges 
except Coke threw themselves on their knees and 
prayed for pardon. He alone maintained against 
Bacon who was present that it would be contrary to 
law and to the judges’ oaths to delay justice at the 
King’s request. Finally this question was put to all 
the judges: “In a case where the King believes his 
prerogative or interest concerned, and requires the 
judges to attend him for their advice, ought they not 
to stay proceedings till his Majesty has consulted 
them?” All the judges except Coke answered: “Yes! 
yes!! yes!!!" Coke said: “When the case happens 
I shall do that which shall be fit for a judge to do.’ 

This simple and sublime answer abashed the 
Attorney General, made the recreant judges ashamed 
and even commanded the King’s respect. 

Coke, as I have said, was a masterful brute; 
Bacon, a servile courtier. But each was much more 
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‘oke lacked Bacon’s shrewdness and agility in poli- Pisgah he saw and pointed the way to the promised 
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3 nuhlic eneech direct and forciile. his whele emphasis to the antitheses we have been considering. 
public s] nh direct and forcible, his whole nature O f th , th hil ache ‘ Zne of 
llied to the commonalty. Coke was narrow in his wily Se SS ee eee 
REE ag Cie ag 6 : 5. i “lag other that of Henry VIII’s great cardinal, who, 
. ellectual interests, intense in his pursuits; Bacon ¢ 
- broad in his intellectual interests. discursive in his Shakespeare says, bemoaned the fact that he had served 
s Droac lis int é prests, Ss SIV Ss : . ? . ae 
0 : aise Col e hagha mg te his king better than his God. Fifty odd years ago 
ne ursuits. oke won his sticcesses > C rely y ege . 
= teen. Feld f haba | — f et he ‘a oe! Yale students were familiar with the faces of Leonard 
the — wan Deady Pin Be aye th nsngyion ws ‘ae ect, cht Bacon and Theodore Dwight Woolsey. Both were 
eve > a nec imsel ¥~Ce 2 . . “ 
n ver sey yr 7 m elf except in the discredita le born very early in the nineteenth century, and were 
bi pisode of Lady ances’ marriage. Bacon won his members of the class of 1820, in Yale College. They 
ay 1ccesses in the comparatively narrow field of politics were rivals for the head of their class. when to be 
- “«* . . a ’ 
t the unworthy arts of servility and adroit cunning. valedictorian was the highest undergraduate honor. 
Se n parliament Bacon was an eloquent orator in the Woolsey won. They were rivals for the hand and 
t! rvice of power; Coke a powerful speaker in the heart of the same lady. Woolsey won. They were 
pive rvice of the people. Coke had far the stronger rivals for the Presidency of Yale College. Woolsey 
iracter, however defective in some ways. Bacon won. Dr. Bacon became the comparatively obscure 
id far the mightier intellect, though partly wasted and pastor of the leading Congregational Church in New 
rostituted to unworthy ends. Coke took all aw to Haven, but he was the most powerful preacher of his 
: his province ; and he measurably succeeded, for with time in that city. Pres. Woolsey, as a great authority 
o! s enormous industry and narrow intentness it was on international law, became a tower of strength to 
dis ssible. Bacon took all knowledge to be his province; Abraham Lincoln in the darkest days of the civil war, 
ng nd he did not succeed, for it was impossible, even when the conjoint wisdom of both saved a breach 
le en, actually to grasp all knowledge, and with his with England over the Trent affair—the arrest of 
n irtier’s life and politics he missed the greater prize. Mason and Slidell by Adm. Wilkes on an English 
vi it his grave vices of character are forgotten. He steamer—which would have spelled the ruin of the 
ri visely, by his last will, left his memory to the charitable Union cause. But though Pres. Woolsey and Dr. 
yur idgment of his fellow-men, and to the next ages; Bacon were rivals in these three critical contests, and 
vhe ndeed he left it to all future ages—such is the power their future lives, thus determined, led them apart, 
par a colossal intellect to make us forget grave moral they remained through life warm friends. The reason 
vit lelinquencies. He has far and properly surpassed in was that through it all they feared God and respected 
olit lurable fame the antagonist with whom he waged such_ each other and themselves. It is character that counts. 
table felong and bitter strife; for like Moses on Mount That is the whole story. 
h 
i he 
oa STATE AND LOCAL BAR ASSOCIATIONS 
pr \ r 4 4 4 4 
yught 2 Ieee mae 
mber HE Florida State Bar Association held its latter being a measure of great benefit to the pro- 
ang * eighteenth annual session at the Law College fession, on which a great deal of time and effort 
vise of the University of Florida, at Gainesville, on has been spent by the Association for the last two 
adges [arch 20 and 21, the President, Mr. John H. Carter, or three years. This Bill was finally approved by 
¢ presiding. There was a good representative at- the Association printed and distributed throughout 
- ndance of lawyers from all over the state. _ the state. There was a banquet on the night of 
ee Addresses were delivered as follows: “Trans- March 20th, which was presided over by Hon. 
oe toast > oe * AT Pa oe 31 2 _ ~ ancte 'T * 
he tation,” by W / Mitchell, General Southeastern Harry R. Trusler, Dean of the College of Law, 
aie : reight — of the 3 O. pagrteg’ nc University of Florida. 
s ns of > Legislative wers in th ssuance oO an . 
- at 1000 en a hdl Preys Frey as - “s The following officers were elected to serve 
é unicipal Bonds in Florida,” by Giles J. Patterson , : . 
rainst . a 1, Rees OT er during the year: W. W. Hampton, of Gainesville, 
BS the Jacksonville Bar; “The Child Labor Amend- ; 4 : ; 
ry t : seg Oe? Re IP we _ President; Gov. Hutchinson, of Jacksonville, Secre- 
ent and Similar Legislation,” by Judge Charles tt - 
at the pa oa « ga ae tary; P. S. May, of Jacksonville, (re-elected), 
a Andrews of the 17th Judicial Circuit; “The Fed- - — . ; — 
to : 1 Trade C San =. Treasurer. The Executive Council elected was 
eral Trade Commission,” by Hon. Joseph E. Davies ' oe : 
es 1 pore then - — . composed of John P. Stokes of Miami, George P. 
Washington, D. C.; “Income and Estate Tax ta PR 'T 
s fl n the Flaride Constitution.” H Garrett of Kissimmee, George P. Raney of Tampa, 
nendments to the Florida Constitution,” by Hon. 4 lobe Hi, Cartue ot Satu 
aap ohn P. Stokes of the Miami Bar; “The Common 4" John H. ea , Be 
_s Law,” an exceptionally able and interesting ad- The Association resolved that it was the sense 
Yes dress by Hon. Roscoe Pound, Dean of the Law of the Association that the Legislature of — 
pe $ School of Harvard University. should vote against the bet eres: and approval . 
4 von The session was mainly devoted to shaping the proposed encrypt rene yeep the 
; od legislation increasing the salaries of the Circuit Federal Fog the rig gn my , ne a 
_ idges and Justices of the Supreme Court, and in late the labor of all persons or a " years 
a putting into shape a Bill regulating the admission of age. This was unanimous and emphatic. 
ne f attorneys to practice in the State of Florida, the Gov. Hutcurnson, Secretary. 
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The New Jersey State Bar Association held its 
mid-winter meeting in the rooms of the Newark 
Athletic Club at Newark, N. J., on Saturday, Janu 
ary 24, 1925. The meeting was presided over by 
the President, W. Holt Apgar, of Trenton. Chan 
cellor Edwin Robert Walker read a paper which he 
had prepared on the death of the late Mahlon 
Pitney, formerly a Justice of the United States 
Supreme Court. Mr. M. T. Rosenberg read the 
report of the Special Committee regarding the Cre 
ation of a Permanent Commission for the Revision 
of Laws and the Correction of Defects in the Law, 
and also read a proposed bill along those lines. The 
report was received and filed and the proposed bill 
approved. 
Leroy W. Loper, Secretary. 

The Cleveland Bar Association at the annual 
meeting held on Tuesday, May 5, 1925, elected Hon. 
Newton D. Baker, former Secretary of War, Presi- 
dent. He succeeds Hon. John J. Sullivan, Judge 
of the Court of Appeals, who retired after having 
served five years. Other officers elected were: First 
Vice-President, Wm. L. Day; Second, David R. 
Wilkin; Third, Meta Peters; Treasurer, Glenn M. 
Cummings; Executive Committee: W. K. Stanley, 
J. Paul Thompson, Harrison B. McGraw, John A 
Elden, Geo. W. Spooner. 

Hon. John A. Cline, President of the Ohio State 
Bar Association, on behalf of the lawyers of Cleve 
land, presented Judge Sullivan with a handsome 
platinum watch as a token of the affection which 
the lawyers of Cleveland have for him and in appre 
ciation of his splendid service while serving as 
President of the Association. 
A. V. ABERNETHY, Secretary 


Law Schools of Approved Standards 
Following is a revised list of law schools ap 
proved by the Council of Legal Education and Ad 
mission to the bar, as conforming to the standards of 
education established by the American Bar Asso 
ciation : 
CLASS “A” 


Boston University, The School of Law, Boston, Mass 

California, University f, School of Jurisprudence, 
Berkeley, Cal. 

Catholic University of America, The School of Law, 
Washington, D. C 

Chicago, The University 
cago, Ill, 

Cincinnati, University of, College of Law, Cincinnati 
Ohio. 

Colorado, University of, School of Law, Boulder, Colo 


The Law School, Chi 


Columbia University, School of Law, New York, 


Cornell University, The College of Law, Ithaca, N. \ 


Creighton University, The College of Law, Omaha 
Nebraska. 

De Paul University, College of Law (Illinois College 
of Law), Chicago, Ill 

Drake University, The f llege o! Law, Des Moines, 
Iowa. 


Emory University, The Lamar School of Law, At 
lanta, Ga. 
Florida, University f, College of Law, Gainesville 


Fla. 


Georgetown University 
a: 

George Washington University, Law School, Washing 
ton, D. C. 

Harvard University, The aw School, Cambridge, 
Mass. 


School of Law, Washingto: 
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Hastings Col 
San Francisco, Cal 

Idaho, The University of, The ( lle ge ft Law M 
cow, Idaho 


Illinois, University of, College of Law, Urbana, III 

Indiana University, School of Law, I gton, I 

Iowa, The State University of, College of Law 
City, Ia. 

Kansas, The University of, School 
Kas 

Kentucky, University of, College Lexinet 
Ky 

Loyola University, School of Law 

Marquette University, College of La \ iukee, W 

Mercer University, The School of La M n, Ga 

Michiga University of, La s Ar 
Mich. 

Minnesota, University of, The | S , M 
apolis, Minn 

Missouri, The University of, School of Law, ¢ 
Mo. 

Montana, University of, The Law S« Chicago, | 

Nebraska, The University of, Colleg 
coln, Neb. 

Notre Dame, University of, Colleg: f Law 
Dame, Ind. 

North Carolina, University of, 1 > l otf Law 
Chapel Hill, N. C. 

North Dakota, The i niversity j LCollege 
Law, Grand Forks, N. D 

Northwestern University, The La School, Chicag 
Ii. : 

Oklaho University of, The Sx La Norma 
Okla 

Ohio State University, The Colleg: f Law, Colu 
bus, Ohio 
_ Oregon lhe University of ihe School of La 
Eugene, Ore. 

Pennsylvania, University -of, The Law School, Philade 
phia, Pa. 

Pittsburgh, University of, School I burgh, Pa 

St. Louis University, Institute La St. Louis, M 

South Carolina, University of, Sx f Law, Colun 
oe. a, Se 

South Dakota, University of, Scl Law, Vermilio: 
> Di 

Southern California, University College of La 
lLos Angeles, Cal 

Stanford University, The Law Scho: Palo Alto, Cal 

Syracuse University, College of Law, Sy: ise, N. y 


Tennessee, The University, College of Law, Knoxvilk 
Tenn, 


Texas, The University of, The S« ft Law, Aust 
i CXaS 

rulane University of Louisiana, ( ege Law, Ne 
Orleans, La 

Vanderbilt University, The Sx f Law, Nas 
ville, Tenn 

Virginia, The University of Yepartment of La 
Charlottesville, Va. 

Washburn College, The School lopeka, Kas 

Washington University, The Sch Law, St. Lou 
Mo 

Washington, University of, S« Law, Seatt 
Wash 

Washington & Lee University. S; | La Lex 
ington, Va 

Western Reserve University I ra ] 
Backus Law School, Cleveland. O 

West Virginia University, The ( ef M 
gantown, W. Va 

Wisconsin, The University « a S Madis 
Wis 

Wyoming, University of, The L.; S Larat 
Wyo 

Yale niversity, School ot La \ N ri { 

CLASS “B’ 

Alabama, University of, School of | luscaloosa 
Ala. (1926) 

Arkansas, University of, Law Department. Favette 
Ark. (1926) 

Baylor University, Department VW l 
(1926) 

(Note -The dates following the ames of the C 
leges and Universities indicate the dates n which 
schools expect to comply with the star lards t the 


sociation. ) 
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toil, and 


was and is that th 


President of the 


LETTERS OF INTEREST TO THE PROFESSION 


How the U. S. Senate Has Blocked a Good Measure 


the Editor: 
Burdick’s ac 
number of the Journal of 
n of the lederal 
bstruction by the 
i 


AGO 1925. To 


ing just read ! r Wm, | 


count, in 
parati I tne ne Visi 


and nreasoning 


pre 
tutes, 
Comn 
ng for met fer a 
sed on perso! nowledge 
I'he merits, 1 the minor shortcomings of that 
eat work, are t as Mr. Burdick describes them. 
e need of the work is even greater than he states 
But the sl ng abuse of power by the Senate, 
obstructing the consummation, is greater than 
rds can descri Just think,—the bill to enact 
the original work was unanimously passed by the 
Yet the bill still 


the Laws, it 
in corroboration, 


Senate Revisio1 


W 


; 5 
icv 


IOCKA 


use more than f 
ouistan tm thy 
iguishes in th 


I never knew pert 


four years ago! 
 »enate, 
sonally Mr. Little, the chair- 
in of the House Committee, until February, 1923. 
that Mr. Burdick I] Mr. Little’s en- 
isiasm, industt ind devotion to the task is true. 
a monument,—i monuments 
and who fall in 


teiis us ol 


Mr. Little dese1 
ire ever given to leaders who fail, 

votion to an lfilled ideal. Of his regrettable 
leath in June, 1924, I had not heard until I read 
[r. Burdick’s article. I do not doubt that his death, 

Mr. Burdick was due to the ceaseless 
heart-breaking strain of 
lid « obstruction 


ieves, 
to the fierce 
St 
mittee . 
his shortcomings, but they were 
rmless, » handle. In a few hours after 
first met him, ould see just how to get along 

him. If there had been on the Senate Com- 
ittee any one th a spark of public spirit, and 
th a real de promote the public purpose 
this great ut rtaking, he could have come to 
ms with Mr. Little overnight 

The unfortunate personality of the Chairman 
the Senate mittee on Revision of the Laws 
id something to do with the deadlock. But the 
il situation | it all, which gave support to 
e inadequate personality of the Senate Chairman, 
Senate, as now composed, is a 
se Main spirit is to demonstrate 
Federal power in 


truggling inst the gotistic 
the Senate Cor 
Mr. Little had 


and eas) 


ava 


ith at 


fraternity 
determination to be 

United [his spirit exhibits itself in 
*king House action and in blocking Executive 
tion,—the otl seats of power where co- 
eration is necessary under the Constitution. The 
liciary cannot be blocked by the Senate, ordi- 
rily; but nate would block the Judiciary 

if and when it could,—witness the long holdup 
the bill to authorize the Supreme Court to con- 
| procedure gh rules of court 

The American Bar ought to understand that 
s cynical, selfish, egotistic grasp for sole power 
the Federal Senate is today the greatest single 
enace to of law and justice in the 
nited States 

The Bar sh 

to any member 


se 
‘hl, | 
tfie IVE 


“fT T¢ 


er two 


the S 


the progre 


refuse to extend to the Senate, 

of it, one grain of sympathy 
the struggle that is now on. And to the Vice- 
United States, in the first act of 
g staged by him. the Bar should 
The 


» drama now be 
tend its unwavering and active support. 


particular details of the contest do not matter so 
much—whether it happen to be the Revision of the 
Laws Bill, or the Rules of Court Bill, or the Senate 
closure rules. The main proposition is that the 
Senate should be compelled to function smoothly 
in its constitutional status as a cooperator, not a 
dictator. Joun H. WicMore. 


“Proper Defense of Court and Bar” 


Chicago, Ill., March 12.—To the Editor: Your ed- 
itorial in the February number of the American Bar 
Association Journal (page 100), in which you used the 
admirable answer of Judge Henry Wade Rogers of the 
United States Circuit Court of Appeals of the Second 
Circuit to a newspaper’s editorial criticism of the con- 
duct of a trial in the Southern District of New York, 
is excellent. It tells the lawyers on the ground what 
to do when some unfair or uninformed comments upon 
lawyers or courts appear in their locality. Lawyers gen- 
erally neglect their opportunities to use the local news- 
papers for presenting to the people the simple facts of 
situations which have provoked criticism. When they 
do not neglect their opportunities they are often too 
caustic in their comments. In each town two or three 
lawyers could get together when occasion suggests it 
and prepare a showing to the people of the plain truth 
respecting any case or any matter which has drawn the 
fire of the press or the platform. In the course of a 
year this watchfulness and care at all points would have 
in the aggregate a strong and lasting influence. 

In addition to that, the local lawyer should get 
into his town paper every month something from the 
Journal. He could extract a paragraph or two, or write 
a little story of his own on something that appeared in 
the Journal, and have it printed. In this way twelve 
good American impulses per annum could be started all 
over the United States, and that would have much 
countervailing effect upon the adroit anti-American 
propaganda which never ceases and which is so ably 
done that it sometimes slips into sound pblications 
which seem unaware of how they are being used. 

If the lawyers of the country will turn back to 
your editorial, read it again carefully, and then follow 
sedulously for a year the suggestions which it contains, 
the harvest will be great. T. J. Norton. 


Appeals to U. S. Supreme Court 


New York, March 27.—To the Editor: The review 
in your issue for March, 1925, of the recent act amend- 
ing the Federal Judicial Code seems to overlook one 
important provision of the measure as finally passed. 
Your discussion of the bill as introduced states several 
times in substance that under the new law decision in 
the Circuit Court of Appeals would be final and could 
only reach the Sup. Ct. by certiorari or certificate. 

I do not find that attention is called to an import- 
ant provision found in Sec. 240, subdivision (b) pro- 
viding for an appeal to the Supreme Court as matter of 
right from decisions of the Circuit Court of Appeals 
holding state statutes invalid. 

This provision was inserted as an amendment 
when the bill was pending before the Senate. The rea- 
sons for the amendment and the history of its adoption 
are partially set forth in the Congressional Record of 
Tuesday, February 3, 1925 (Vol. 66 No. 50) pages 
3053-3058 and 3005-3015. Ciirron P. WILLIAMSON. 


339 











AMERICAN Bar 


ASSOCIATION 





MIS 


SCELLANY 








Anatole France on the U. S. Constitu- 
tion 


“Standing on the threshold of 
nity, Anatole France, that grand 
man of letters, urged upon me to con 
vey a message to the youth of America, 
a message that is especially appropriate 
on this day. It is: ‘That the greatest 
achievement that mankind has yet ac- 
complished was the drafting of the con- 
stitution of the United States.’” This 
was the high light of a bri fliant address 
delivered by Clark Bissett, professor of 
law at the University of Washington, at 
the eighth annual banquet of the Sno 
homish county bar association, 
evening. The banquet and sp lendid pre 
gram that followed were in observance 
of the birthday anniversary of George 
Washington. 

Professor Bissett, in his address, re 
lated three incidents that occurred on his 
trip to London where he attended the 
American Bar Association meeting. One 
of these incidents was his visit to Ana 
tole France in Paris. 

He later met Kipling, Barry and 
Thomas Hardy. Prof. Bissett quoted 
Barry’s criticism of America, which | 
said was responsible for all the troul 
of the world. Bissett asked how th: 
could be, and Hardy replied that Amer 
ica continually has Better Homes week, 
Better Furniture week, Better ( 
week, and so on, and that this w 
evidence that America is so commer 
ized that it does not pay sufficient 
tention to things spiritual, and that its 
commercial tendencies are reflected 
throughout the world 

He then told dramatically of meeting 
with Anatole France, when he was on 
his deathbed. France, in his talk with 
Bissett, had delivered a broadside at 
communism, saying he once was some- 
what in favor of it but, after reading the 
constitution of the United States, he be- 
lieves it outlines the nearest perfect gov 
ernment imaginable. 

England has been near starvation, 
France told Bissett, and Italy just then 
was under a rule (Mussolini and the 
fascisti) which, while seemingly strong, 
might be undermined at any time, but 
the foundation of the United States of 
America seemed 
Wash., Herald. 


I — 


impregnable tittle, 


The Jolly Testatrix Who Makes Her 
Own Will 


Testators are good; but 
tender 

Springs up when I think 
gender: 

The testatrix for me, 
maque’s mother, 

Unweaves at one 
at another, 

She bequeaths, she repeats, she 
a donation, 

And she ends by 
revocation; 

Still scribbling or scratching some 
codicil; 

Oh! success tn the 
her own will! 


time what she 


revoking he 


1‘ 


woman who 


’Tisn’t easy to say, 'mid her varying 


vapors, 


scraps should be deemed 
Papers”; 
from these her intention 


What 
mentary 
*Tisn’t easy 
find, 

When, perhaps, she 
her own mind. 

Every step that we 
fresh trouble; 

Is the legacy 
double? 

No customer brings so much grist to the 
mill 

As the wealthy old woman who makes 
her own will. 


herself never 
there 


take, 


lapsed? is it single or 


Blackwood’s Magazine 


M. Jusserand 


Jusserand, for 


Too Late, 

Paris, Feb. 24 
mer ambassador to the United States, 
took up cudgels for Franco-American 
friendship based on “real sympathy in 
at a Washington’s 


stead of sour words” 
birthday banquet at the American club 
actual 


tonight. M. Jusserand said the 
words spoken by Gen. Pershing before 
the tomb of Lafayette in 1917 were: 

“In time of our peril France came to 
our rescue. We have never forgotten 
our hero.”—Associated Press Dispatch. 

The correction comes too late. The 
leaden-footed saying Gen. 
Pershing by M. Jusserand can never 
hope to overtake the winged 
“Lafayette, we are here!” which set.out 
on its flight years ago and may be relied 


History 


Jules 


ascribed tO 


phrase, 


on to seal the ears of igainst 
any new afrivals. 


How to Brighten Up the Jail 


Reno, Nev., May 8.—Sheriff J. B. 
Crane of Churchill county, brought be- 
fore the United States Court at Carson 
City to answer charges of laxity of duty 
in connection with federal prisoners 
placed in his care at the Fallon jail, was 
found guilty of contempt of court and 
sentenced to pay a fine of $500. 

Sheriff Crane, it was charged, per- 
mitted his prisoners the liberty of the 
jail building, the courthouse lawn and 
immediate vinicity during the day and a 
part of the night. These men were per- 
mitted frequent trips to a barber shop, 
a block and a half away, unattended, as 
well as trips to a pool hall, where they 
purchased tobacco and loitered. During 
the evening they attended motion pic- 
ture shows. 

Sheriff Crane said his sole motive in 
allowing the privileges to the prisoners 
was to be “just, right and humane with 
the boys.” He had seid lete confidence 
in the prisoners, he said, and at no time 
had one of them tried to escape.—San 
Francisco Recorder. 
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SPECIAL ADVERTISING 


Notices of char firms, char 
address, legal nnections books 
for sale or exchat as well as advertis- 
ing matter of a general natu: yy firms 
desiring to reach |: I prod. 
ucts, will be insert 
advertising pages at the rate of « ents 
per agate line, or $5 [ inch, payable 
strictly in advance finimum insertion 
for such matter, 1 

Address Advert 
cAN Bar Assoc! 
Dearborn St., Chicas 


desired, 





CLEVELAND 
DEPOSITIONS 


notice to take depositions 


Give 
horthand 


at my office, either in s 
or direct on typewriter 
Five years official court stenog- 
rapher; certified 280 words per 
minute; expert typist 

Notices and subpoenas 
at cost. 


Earl H. Pendell, Notary 


1534 Williamson Bldg. 
CLEVELAND, OHIO 


served 














Ww atch Case Notarial Seal | 
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Special 30 da y offer to Journat 
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$5.00 
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. 41 
Chicago 
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The Lawyer and the Nation 


Recent important events in Washing 
ton, as is generally the case with im 
portant events of national significan 
have served to illustrate the extent af 
rvices of lawyerst 
country. Q 
took th 


importance of the se 
the public affairs of the 
March 4, President Coolidge 
oath of office, and on the same @ 
Vice-President Dawes, who carries ft 
title of lawyer in the sheaf of his varié 
accomplishments, financial, executivg 
musical and otherwise, was also if 
ducted into his high office. On Mare 
5, Hon. Frank B. Kellogg, former Am 
bassador to Great Britain and formé 
president of the American Bar Assoc 
tion, was sworn in as Secretary of Stat 
and Hon. Charles E. Hughes, his d 
tinguished predecessor and the presef 
president of the American Bar Associ 
tion, laid down the duties of that offie 
On March 1, Hon. Harlan Fiske Ston 
of New York City, Attorney-General 4 
the United States, was sworn in as 
sociate Justice of the Supreme Co 
Of course these are the outstandi 
events, but if we more into dé 
we should find the fact of the lawyé 
participation in the public life of @ 
country turther emphasized. 


went 


A good many men, like Bacon, “ta 
all knowledge for their province,” B 
unlike him, they almost invariably tu 
out to be absentee landlords 


One trouble ! 
of criminal justice is that it is often 
ministered in such small doses that 
patient gets practically no effect from 


whatever. 


the administrat 


The professio1 criminal may almé 
be pardoned for regarding the occasion 
debates on the abolition of capital pt 
ishment, which we hear of every md 
and then, as dealing with a purely a4 
demic questior most states 











